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IN THE SUPREME COURT OF THE STATE OF IDAHO

Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Supreme Court Case No. 4 7304-2019

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fifth Judicial District,
in and for the County of Minidoka

HONORABLE MICHAEL P. TRIBE

Carl Owen, Pro Se

Donald Chisholm
Attorney At Law

Attorney for Appellant

Attorney for Respondent

Rupert, Idaho

Burley, Idaho

Page 1

Electronically Filed
10/1/2018 2:25 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Janet Sunderland, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone : (208) 678-9181
Fax: (208)878-4 998
Email: chisholm@ pmt.org
ISB # 1134

Attorney for Defendant s
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-7 56

NOTICE OF APPEARANCE
Plaintiffs ,
vs.

Category: I(l)
Filing fee: $136.00

DERIK L. SMITH and JESSICA R.
SMITH,
Defendant s.

TO:

CLERK OF THE DISTRICT COURT, RUPERT, MINIDOKA COUNTY,

IDAHO:

YOU WILL PLEASE TAKE NOTICE that Donald J. Chisholm has
been retained by the above-nam ed Defendant s to represent said
Defendant s in the above-ent itled action.
DATED this

day of October, 2018.

DonaldJ. Ch~ holm
Attorney for Defendant s
NOTICE OF APPEARANCE - PAGE 1

Page 2

CERTIFICATE OF MAILING
I hereby certify that on the

/',,pt"

day of October,

2018, I served a true and correct copy of the foregoing NOTICE OF
APPEARANCE upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@gm ail.com
Attorney(s) of re cord in the above-entitle d matte r, by ma il ing a
copy the reof in the United States mail, post a ge prepaid by first
class mail, in an envelope addressed to said person(s) at the
foreg oing address (es ) and by email.

NOTICE OF APPEARANCE - PAGE 2

Page 3

Filed:01/22/201911:22:16
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

Plaintiffs Pro se
Carl Eric Owen and Anita R. Owen
276N125W
Rupert, Idaho 83350
Phone: 208-430-3206

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TIIE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN, Plaintiffs,

) CASE NO. CV34-18-756
)

vs.
DERIK L. SMITH and JESSICA R.
SMITH, Defendants

>NOTICE OF WITHDRAWAL OF MOTION
) FOR ORDER REQUIRING SURVEY OF
) DEFENDANTS AND PLAINTIFFS
) PROPERTY IN DISPUTE
)
) JANUARY 22, 2019

NOTICE OF WITHDRAWAL OF PLANTIFFS MOTION FOR ORDER REQUIRING
SURVEY OF DEFENDANTS AND PLAINTIFFS PROPERTY IN DISPUTE FILE
DECEMBER 24, 2018

COMES NOW Plaintiffs and withdraws their December 24, 2018 Motion for Order
Requiring Survey of Defendants and Plaintiffs Property in Dispute.

Dated this 24th day of December, 2018

~ f . d}Jo____
Carl E. Owen

and

/bJ;£ '7{'. ~
Anita R. Owen

WITHDRAWAL OF DECEMBER 24, 2018 MOTION REQUIRING SURVEY

Page4

Page 1

CERTIFICATE OF SERVICE
~2..~~

~

I hereby certify that on the ll'lad day of January 2019, I served a true and correct copy of
Plaintiffs Notice of Hearing via First Class Mail upon:
Donald J. Chisholm, Esquire Chisholm
Law Office 223 East Main Street P.0.
Box 1118 Burley, Idaho 83318
Telephone: (208)678-9181 Fax:
(208)878-4998 Email:
chisholm@pmt.org ISB # 1134

~t.~e-

(uufi; 1?. ~

Carl E. Owen and Anita R. Owen

January 22, 2019

WITHDRAWAL OF DECEMBER 24, 2018 MOTION REQUIRING SURVEY
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MINmoKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No.. CV34-18-00756
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

§
§
§
§
§

Minidoka County District
Court
Judicial Officer: Tribe, Michael P.
Filed on: 09/25/2018
Case Number History:
Appellate Case Number: 47304-2019

Location:

CASE L"iFORl\.fATIOJ\'

Bonds
Cash Bond #15678 $72.15
Posted Cash
12/3112019
Counts: 1

Cash Bond #Deposit for Clerk's record
12/20/2019
Converted
10/29/2019
Posted Cash
Counts: 1

AA· All Initial District Court
Case Type: Filings (Not E, F, and Hl)

Case 08/21/2019 Appealed Case •
Status: Supreme Court Appeal

$650.00

Cash Bond $20,270.00
Posted Cash
10/15/2019
Counts: I
Transcript Bond
9/26/2019
9/26/2019
8/21/2019
Counts: I

$300.00
Converted
Converted
Posted Cash

CASE ASSIGNMENT

DATE

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV34-18--00756
Minidoka County District Court
01/14/2019
Tribe, Michael P.

PARTY 11\TORMA TIO'.'i

Lead Anomeys

Plaintiff

Owen, Anita Rose
Pro Se

Pro Se
208-430- 7144(W)

Owen,CarlE
Defendant

Smith, Derik L

Chisholm, Donald J.
Retained
208-678-9181 (W)

Smith, Jessica R

Chisholm, Donald J.
Retained
208-678-9 J81 (W)
EYENTS & ORDERS OF THE COURT

DATE

09/25/2018
09/25/2018

Initiating Document - District

11 Complaint Filed
Civil Complaint for Trespassing and Suit for Damages and Relief

PAGE 1 OF 13
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Printed on 01/30/2020 ar 3:02 PM

MINIDOKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18.. 00756
09/25/2018
09/25/2018

09/26/2018

Summons Issued
Summons
Smith, Derik L
Served: 09/25/2018
Smith, Jessica R
Served: 09/25/2018

- Affidavit of Service
- D.S. served 09125/18

09/26/2018

-:· Affidavit of Service
- l.S. served 09125/18

10/01/2018

Notice of Appearance

10/02/2018

Notice of Hearing

10/02/2018

Motion
Defendant's Motion for more Definite Statement and Motion to Strike

10/03/2018

Brief Filed
Defendant's Brief in Support of Motion for more Definite Statement and Motion to Strike

10/05/2018

Response
to Defendant's notice of hearing and motion and Brief for More Definite Statement and Motion
to Strike

10/17/2018

10/29/2018

Motion and Affidavit for Entry of Default CAO CV 7-1
Motion Hearing (11 :30 AM) (Judicial Officer: Brody, Jonathan
P. ;Location: District Courtroom 1)
Defendant's motion for more definite statement and motion to strike
Need 1 hour

10/29/2018
10/29/2018
10/29/2018

ff

otice of Hearing
Court Minutes

'ffl Order (Judicial Officer: Brody, Jonathan P. )
Denying and Granting in part Defendant's motion for a more definitive statement and motion
to strike

10/29/2018

· Order (Judicial Officer: Brody, Jonathan P. )
Denying plaintiffs motion for a default judgment

10/30/2018
10/30/2018
10/30/2018

Amended Complaint Filed
- Notice and Agreement Re: Purchase of Audio
Notice of Hearing

PAGE20F 13
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Primed on 01/3012020 at 3:02 PM

MINIDOKA COUNTY D1 TRICT COURT

CASE SUMMARY
CASE NO. CV34-18-007S6
11/01/2018

Order

Re:ADR
11/06/2018

Answer
to Amended Complaint and Counterclaim

11/08/2018

Motion
Defendant's Motion for Order Allowing Survey of Plaintiffs Property

11/09/2018

Response
Plaintiff's response In Opposition to Defendants Motion for Order Allowing Survey of
Plaintiffs Property

11/13/2018

otice of Hearing

11/14/2018

Response
Plaintiffs response to Defendant's Answer to Amended Complaint and Plaintiffs Answer to
Defendant's

11/16/2018

Response
Plaintiffs Response in Opposition to Defendant's ovember 13, 2018" otice of Hearing"

ll/19/2018

Opposition to
Deffendants Notice of Hearing Corrected pg. 2

11/27/2018

Order
Joinder order

11/27/2018

Motion
Plaintiffs Morion for Joinder of Party

12/03/2018

Motion Hearing 11 :30 AM) (Judicial Officer: Brody Jonathan
P. ;Location: District Courtroom 1)
Motion/or survey & objection. Will need 30 mins.

12/03/2018
12/03/2018

12/03/2018

_ Court Minute
Order (Judicial Officer: Brody, Jonathan P. )
denying morion for surve and ordering mediation
otice of Hearing

12/14/2018

Subpoena

12/14/2018

Subpoena
Owen, Carl E
Unserved
Owen, Anita Ro e
Unserved
Smith, Derik L
Unserved
Sm1th, Jessica R

PAGE 3 OF 13

Page 8

Printed 011 01/30/2020 at 3:02 PM

MINIDoK Co

TY DISTRICT

COURT

CASE SUMMARY
C ASE

0. CV34-18-00756

nserved
C isholm, Donald J.
Unserved

12/17/2018

12/24/2018

12/26/2018
01/03/2019

01/14/2019

01/14/2019

• CANCELED Scheduling Conference (10:30 AM) (Judicial Officer: Brody Jonathan
P. ;Location: District Courtroom 1)
Vacated
and discuss mediation options (will need 30 minutes)
also will discuss Plaintiffs Motion for Joinder of Party
Motion
for Order requiring survey of defendants and plaintiffs property in dispute

otice of Hearing
Repon to the Court
Report of Mediator RE: Settlement Conference Held on December 20, 2018

Motion Hearing (10:00 AM) Judicial Officer: Brody Jonathan
P. ·Location: District Courtroom 1)
Plaintiff motion for survey - Will allow 30 minutes for hearing
Objection
to Motion of Plaintiffs for Survey and Renewal of Motion to Allow Defendants to Survey
Plaintiffs' Property

01/14/2019

Order of Voluntary Disqualification

01/14/2019

Court Minutes

01/15/2019

otice and Agreement Re: Purcha e of Audio

CD
01/22/2019

01/22/2019
01/22/2019

otice
of Withdrawal of Motion for Order Requiring Surve of Defendants and Plaintiffs Property in
Dispute
Order of Assignment - Ad.mini trati e
otice of Hearing

01/23/2019

Amended
Notice of Hearing

01/23/2019

otice of Talcing Deposition Duce Tecum
Carl £Owen

01/23/2019

otice of Taking Deposition Duces Tecum
of Anita R. Owen

01/29/2019

otice of Service of Discovery Requests

PAGE40F 13
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Printed on 01/30/2020 at 3:02 PM

MINIDOKA Co

TY D ISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
01/30/2019

otice of Service of Disco ery Requests

02/04/2019

Status Conference (9:00 AM) (Judicial Officer: Tribe Michael
P. ;Location: District Courtroom 1)
Amended Notice of Hearing

02/04/2019

CA CELED Status Conference (10:30 AM) (Judicial Officer: Brody, Jonathan
P. ;Location: District Courtroom I)
Vacated

02/04/2019

Coun Minutes

02/04/2019

02/11/2019

otice of Hearing
CANCELED Status Conference (9:00 AM) (Judicial Officer: Wildman, Eric
J. ;Location: District Courtroom l)
Vacated

02/15/2019

otice of Hearing
SmithDerik oticeofHearingMarch

02/19/2019

Miscellaneou
Plaintiffs Renewed Response in Opposition to Defendants Renewed Motion for Order Allowing
Survey of Plaintiffs Property

03/11/2019

ij Motion Hearing (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom 1)
Renewed Motion Regarding Survey for Plaintiff's Properry

03/11/2019

Coun Minutes

03/11/2019

03/12/2019

04/15/2019

otice of Hearing

Order
allowing survey and prohibiting removal of survey markers

Scheduling Conference (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom l)

04/15/2019
04/15/2019

04/15/2019

04/19/2019
04/19/2019

Coun Minutes

otice of Hearing
for Motion of Summary Judgment

ffl

otice of Hearing
- P retrial and Jury Trial
Motion for Summary Judgment
Brief Filed
in Support of motion for Sumnwry Judgment

PAGE 5 OF 13
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MINIDOKA Co

TY DI TRICT COURT

CASE SUMMARY
CASE o. CV34-18-00756
04/19/2019

04/19/2019
04/22/2019

Statement
of Genuine Material Facts no/ in Displlle
otice and Agreement Re: Purchase of Audio
Scheduling Order,

otice of Trial Setting and Prerrial Order

04/26/2019

Motion for Summary Judgment
Defendant's

04/26/2019

Affidavit
of Derik L Smith

04/26/2019

• Affidavit
of Ruth S. Bailes

04/26/2019

Affidavit
of Susan Allan

04/26/2019

• Affidavit
of Lavonna Staker

04/26/2019

Affidavit
of Trevor Reno

04/26/2019

Affidavit
of Janice West

04/26/2019

· Affidavit
of Diana Rodriguez

04/26/2019

Declaration
of D. Lind Garner

04/26/2019

- Published Deposition
Excerpts from Deposition of Carl E Owen in Support of Defendant's Motion for Summary
Judgment

04/26/2019

Brief Filed
Defendant's in Support of Motion for Summary Judgment

04/26/2019

Declaration
of Mary Ann Dureau

05/02/2019

Response
Plaintiffs in Opposition to Defendants' Morion for Summary Judgment

05/06/2019

· Motion
for Leave to File an Amended Complaint Adding a Clain for Punitive Damages

P GE60F 13
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MINIDOKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
05/06/2019

05/10/2019

Respon e
Plaintiffs Response in Opposition to Defendant's Brief in Support of Summary Judgment
· Motion
to strike Affidavit of Da id I.

ichols

05/10/2019

· Publi hed Depo ition
Second Excerpts from Deposition of Carl E. Owen

05/13/2019

Respon e
Plaintiff Response in Opposition to Defendants Motion to Strike David I.

ichols Affidavit

05/13/2019

Brief Filed
Defendant's Brief in Opposition to the Plaintijfs Motion for Summary Judgment

05/] 3/2019

· Affidavit
Second Affidavit of Derik Smith

05/17/2019

Reply
Plaintiff Reply to Defendants Brief in Opposition to Plaintiffs Motion for Summary Judgment

05/20/2019

Opposition to
Amended Defendant's Opposition to the Plaintiffs Motion for Punitive Damages

05/20/2019

Oppo. ition to
Defendant's Opposition to the Plaintiffs Motionfor Punitive Damages

05/23/2019

Reply
Plaintiff's Reply to Defendants' Opposition to Plaintiffs' Motion for Punitive Damages and
Request to Dismiss

05/24/2019

Motion
Plaintiff Motion for Jnjuncti e Relief

06/03/2019

Motion
Defendant's Morion to Amend Answer and Counterclaim

06/03/2019

Opposition co
Defendant's Opposition to Motion for Injunctive Relief

06/03/2019

otice
Defendant's otice of Disclosure of Expert Witness

06/07/2019

Respon e
Plaimiff Response in Opposition 10 Defendams Motion to Amend Answer and Counterclaim

06/10/2019

06/10/2019

Motion for Summary Judgment (9:30 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom 1)
Court Minutes

07/08/2019

PAGE70F 13
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MINIDOKA COUNTY DISTRICT C o RT

CASE SUMMARY
C ASE N o. CV 34-18-00756
otice of Service of Discovery Reque ts
07/29/2019

Memorandum
Plaintiffs Pre-trial

07/29/2019

Memorandum
Decision Kranting Defs motion for Sil

08/06/2019

08/06/2019

08/09/2019

Memorandum of Costs & Attorney Fees
Affidavit in Support of Motion
for Costs of Artomey Fees
Judgment

08/12/2019

CANCELED Pre-trial Conference (9:00 AM) (Judicial Officer: Tribe Michael
P. ;Location: District Courtroom 1)
Vacated

08/l3l2019

- Objection
Plaintiffs Objection to Defendant' Memorandum of Fees and Costs and Atty Fees

08/13/2019

_ Motion
Defendants' Motion to Amend Judgment

08/13/2019

08/14/2019

08/14/2019

Memorandum In Support of Motion
to Amend Judgment
otice of Hearing

otice of Hearing
otice of Hearing on Defendant's Motion to Amend Judgment

08/14/2019

Response
Plaintiffs Response in Opposition to Defendant's Motion to Amend Judgment

08/16/2019

Response
Plaintiff's Response to Defendant's Memorandum in Support of Morion to Amend Judgment

08/21/2019

Appeal Filed in Supreme Court
Notice of appeal

08/21/2019

Bond Posted - Cash

08/22/2019

Response
Response to Plaintiffs ' Objections to Defendants' Memorandum of Costs and Attorney Fees

08/22/2019

Notice of Hearing
Notice of Hearing on Plainriffs' Objections to Defendants' Memorandum of Costs and Attorney
Fees

P GE 8 OF 13
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MINIDOKA COUNTY DISTRICT COURT

CASE SUMMARY
CASE o. CV34-18-00756
08/30/201 9

Supreme Coun Document Filed-Mi c
Clerk's record and reporter's transcripts due date set

08/31/2019

Reporter's otice of Transcript( ) Lodged
6-10-19 Motion hearing

08/31/2019

Tran cript Lodged
6-10-19 Motion hearing

09/06/20 19

Affidavit
Plaintiffs Affidavit Regarding Defendant's Noticed Hearing on August 9, 2019 on Defendam's
Motion to Amend Judgment

09/09/2019

Status Conference (9:00 AM) (Judicial Officer: Tribe, Michael
P . ;Location: District Courtroom I
Regarding Objection and Motion hearing to a,nend Judgment.

09/09/201 9

09/10/2019

09/11/2019

Court Minutes

- Letter
Dated: September JO, 2019
CANCELED Jury Trial (9: 00 AM) (Judkial Officer: Tribe, Michael
P . ;Location: District Courtroom 1)
Vacated

09/12/20 19

Order
Amending Judgment

09/12/2019

Order
Memorandum Decision Awarding Costs and Attorney Fees to Defendants

09/12/2019

Amended Judgment

09/12/201 9

Leccer
Dated: September 12, 2019

09/13/20 19

· Motion
to Correct or Modify the Record

09/13/2019

Transcript Lodged
3-11-19 Motions hearing

09/1 3/2019

Transcript Lodged
10-29-18 Motions hearing

09/25/2019

R eporter's otice of Transcript( ) Lodged
12-3-18 Motion Hearing

09/25/201 9

t

Tran cript Lodged
12-3-18 Motion hearing

PAGE9 OF 13
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MINIDOKA COUNTY DI TRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
09/26/2019

Bond Converted
- Partial conversion payment for transcript on appeal to Sabrina Vasquez

09/26/2019

Bond Converted
Partial conversion payment for transcript on appeal to Becky Martin

09/27/2019

Order
RE: Motion to Correct or Modify the Record

09✓-7/2019

Writ Issued
Writ of Execution

09/30/2019

Amended otice of Appeal
Plaintiff's Amended otice of Appeal

09/30/2019

fflMotion
for Stay of Proceedings to Enforce an Amended Judgment of September 12, 2019

10/07/2019

10/08/2019

Response
Deferuianrs' Response to Plaintiffs Morion for Stay Order

otice of Hearing

10/08/2019

Supreme Court Document Filed-Misc
Clerk's record and Reporter's transcript due date reset

I 0/09/2019

Reply
to Deferuiants' Response to Plaintiffs' Motion to Stay

I 0/15/2019

Bond Po ted , Cash
$20,270.00 posted by Carl Owen in suppon of motion/or SUI)

10/15/2019

· Response
Defendants' Supplemental Response to Plaintiffs' Motion for Stay Order

10/17/2019

Transcript Lodged
Motion hearing 9-9-19

10/17/2019

10/28/2019

10/29/2019

Reporter's

otice of Transcript(s) Lodged

Response
Plaintiffs' Response to Defendants' Supplemental Respon e to Motion for Stay

Bond Posted - Ca h

10/30/2019

Order
Denying Plaintiffs Motion for Slay of Proceedings

10/31/2019

Motion
for Permission to Appeal Order Denying Plaintiffs Motion for Stay of Execution of Amended
Judgment

PAGE 10 OF 13
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MINIDOKA COUNTY DI TRICT COURT

CASE SUMMARY
CASE No. CV34-18-00756
11/01/2019

Case Summary

11/01/2019

11/04/2019

11/04/2019

otice of Hearing
CA CELED Motion Hearing (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: D istrict Courtroom 1
Vacated
Plaintiffs motion for stay

Status Conference (9:00 AM) (Judicial Officer: Tribe MichaeJ
P. ·Location: District Courtroom l)

11/04/2019

Acknowledgment of Service
by Appellant Received b : Appellate, Pro se

11/04/2019

Acknowledgment of Service
by Respondent Counsel Received by: Donald Chisholm

11/04/2019

- Court Minutes

11/04/2019

otice of Hearing

11/07/2019

Amended
Order on Plaintiffs Motion for Stay of Proceedings

ll/19/2019

Objection to the Clerk' Record
- Pwinti.ffs

11/1 9/2019

otice of Hearing
- Objection to the Record

11/22/2019

Transcript Lodged
Status Conference held 11 -4-19

11/26/2019

11/26/20 19

11/26/2019

~

Motion
Motion of Defendants/Respondents Re: Settlement of Record on Appeal
Brief Filed
Brief of Defendants/Respondents Re: Settlement of Record on Appeal and Response
otice of Hearing
otice of Hearing on Motion of Defendants/Respondents Re: Settlement of Record on Appeal

12/02/2019

Response
ro Defendants/ Respondents Motion RE: Settlement of Record on Appeal

)2/02/2019

Response
to Defendants/Respondents Brief Re: Senlement of Record on Appeal and Re ponse to
o ember 9th Filing

12/02/2019

Amended
Objection to Nov. 4, 2019 Appeal Transcript and Court Record

P GE 11 OF 13

Page 16

Printed 011 01/30/'2020 at 3:02 PM

MINmoK

Cou

TY DISTRICT COURT

C ASE SUMMARY
CASE No. CV34-18-00756
12/04/2019

12/16/2019

12/16/2019

12/16/2019

12/16/2019

12/20/2019
12/30/2019

12/30/2019

12/30/2019

12/31/2019

01/07/2020

01/13/2020

01/14/2020

01/21/2020

Tran cript Lodged
on Appeal - Hearing held 1-14-19

Hearing Scheduled (9:00 AM) (Judicial Officer: Tribe, Michael
P. ;Location: District Courtroom 1)
RE: docs in appeal

Objection Hearing (9:00 AM) (Judicial Officer: Tribe Michael
P . ;Location: District Courtroom l)
Plaintiffs objection on appeal record
Court Minutes

Mi cellaneous
Miscellaneous E-mail Correspondence entered to comp/ with Court order to include in
appeal record (9-5-2019 letter from Defendant's attorney; 9-12-2019 email from clerk; 10-1019 Email from Defense counsel to plainriff; 10-31 -19 Email from deputy clerk)
Bond Converted
Objection
Second amended objection to ov 4, 2019 Appeal Transcript and Court record
otice of Hearing

Motion
for permission to appeal the Court's December 16, 2019 Order denying addition of two
documents to the appeal transcript and court record
Bond Posted - Cash

Order
Denying Plaintiff's Motion for Pennission to Appeal and Second Amended Objection
- Motion fo r Extension of Time to File Clerk's Record S.C.

Order
granting extension of time

CANCELED Objection Hearing (9:30 AM) (Judicial Officer: Tribe
P. ;Location: District Courtroom 1

ichael

Vacated

01/22/2020

Supreme Court Document Filed-Misc
Notice offiling (Motionfor permission to appeal, with attachmems, was filed 1-21-2020)

01/23/2020

Supreme Court Document Filed-Mi c
Order denying permission to appeal

01/23/2020

Tran cript Lodged
4•15-19 Hearing

PAGE l20F 13
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MINIDOKA COlJNTY DISTRICT COURT

CASE SUMMARY
CASE o. CV34-18-00756
01/23/2020

0 1/27/2020

· Reporter's otice of Transcript(s) Lodged
4-15-19 hearing
Tran cript Lodged
12-16-19 hearing
FIN

D. TE

-cl-\L

I. 1FOR.\L Tl

Defendant Smith Derik L
Total Charges
Total Payments and Credits
Balance Due as of 1/30/2020

140.25
140.25
0.00

Plaintiff Owen, Carl E

951.40
951.40
0.00

Total Charges
Total Payments and Credits
Balance Due as of 1/30/2020

Defendant Smith Derik L
Civil Cash Bond Account Type Balance as of 1/30/2020

Plaintiff Owen, Carl E
Civil Cash Bond Account Type Balance as of 1/30/2020

Plaintiff Owen, Carl E
Civil Cash Bond

ccount Type Balance as of 1/30/2020

Plaintiff Owen, Carl E
Civil Cash Bond Account Type Balance as of 1/30/2020

PAGE 13 OF 13
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72.15

115.50

20,270.00

54.60
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Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax : ( 2 0 8 ) 8 7 8 - 4 9 9 8
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.

AFFIDAVIT OF DERIK L. SMITH

DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

STATE OF IDAHO
ss.
County of Cassia
Derik L. Smith, being first duly sworn an oath, deposes and
says:
1.

He is of full legal age and resides with his wife, Jessica

R. Smith, at 914 9th Street, Rupert,
2.

Idaho 83350.

He has read the contents of this Affidavit and knows the

facts stated herein to be true of his personal knowledge.
AFFIDAVIT - PAGE 1

Page 19

He is

competent to testify to said facts.

He offers this Affidavit in

support of the Defendants' Motion for Summary Judgment.
3.

Derik L.

Smith,

is

and is employed as

sales manager with Packaging Corporation of America, the successor
to the Boise Cascade Company at Burley, Idaho.

He was raised on

farms in Idaho.
4.

In the latter part of 201 7 Affiant and his wife became

interested in purchasing a tract of agricultural land in Minidoka
County, Idaho, on which to build a home to raise their sons and to
own as an investment.
5.
land

Defendants discovered that Westerra Realty had a tract of

listed

for

sale

on

approximately 250 North.

125

West

Road

in Minidoka

County at

Affiant contacted Amie Halstead, the real

estate agent, who provided him with the information regarding the
listing,

including the acreage and the fact

leased to a local farmer.

that the

farm was

The property was owned by a trust of the

Dureau family.
6.

The asking price was higher than Af f iant and his wife

intended to pay for

the property.

Westerra' s

listing expired

December 31, 2017.
7.
2018.

Defendants made an offer through Westerra on January 10,
As a condition for the purchase, Affiant required that the

Seller survey and have the boundaries of the premises marked by the
survey on or before the closing.

AFFIDAVIT PAGE 2
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8.
Affiant

Prior to the time
observed that

the

Defendants made their

point

of

diversion

for

final

off er,

the Minidoka

Irrigation District water for the property was located on the bank
of the B-1 canal at the north side of the Carl Owen property and
that the pipeline was buried underground, ran along the east rightof-way of County Road 125 West and rose on the property Defendants
were purchasing.

It served the above-ground portable irrigation

mainline running easterly along the south side of the trees.
9.

On

March

Affiant's terms.

8,

2018,

Mary Ann

Dureau

agreed

to

accept

Westerra Real Estate ordered a boundary survey

to be performed by Trevor Reno of Desert West Land Surveys.
10.

Trevor Reno of Desert West Land Surveys surveyed the

property Affiant and his wife were purchasing.

He discovered that

there was an error in the manner in which the properties of Affiant
and Carl Owen had been surveyed in 1978.

The Desert West survey

was completed March 23, 2018.
11.

The 1978 survey of the parcel Affiant purchased indicated

Affiant's property would be 27.65 acres.

The 2018 survey, with the

correct legal description, indicates it is 27.48 acres.
12.

Defendants obtained a copy of the Farm Lease Agreement of

D. Lind Garner on March 21, 2019.

The lease was for 25.7 farmable

acres. The information provided in the listing indicated that the
parcel was 27.65 acres.

Affiant confirmed with the county GIS map
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that the acreage was 27.65 acres.
13.

The portion of the property being farmed was bounded on

the north by a portable mainline connected to an outdive from the
buried mainline near the northwest corner of the property.

The

portable mainline was laid out along the south side of some trees
which prevented the area within and North of the trees from being
farmed as part of the main field.
14.

Defendants knew that the 27.65 acres had to include trees

and some unfarmed ground.

Defendants liked the idea of having the

trees and additional ground to provide habitat for pollinators for
crops and trees as perches for birds to help control insects and
mice.

The unfarmed portion would also provide a place for boyhood

adventures for Defendants' sons.
15.
23,

A copy of the survey was received by Defendants on March

2018.

The following

day Affiant walked the boundaries of

property observing the location of the markers indicated on the
survey

plat

Plaintiffs'

including
property.

the

rebar

Af f iant

at

the

con£ irmed

southeast
the

corner

location

of

of
the

property outside the farmed ground.
16.

Affiant did not see any fence or feature along the common

boundary of the property with Carl and Anita Owen when he walked
the boundary on March 24, 2018, and he did not observe any other
indication that anyone was using or encroaching on the property.
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17.

There was a low berm along the north side of a portion of

6 inch portable mainline.

It started about 450 feet east of the

northwest corner of Defendants' property and ran for 150' to 200'
along the pipeline and beyond the
property.
18.

east boundary of the Owens'

It did not appear to indicate a boundary of any kind.
Affiant did not see any sign of a garden spot or any

signs of cultivation North of the portable mainline on the Dureau
property prior to the closing.

The vegetation was dormant at that

time, and long dead grass lay among the trees.
19.

After Affiant had observed the survey markers on the

property, Affiant and his wife agreed to complete the purchase. The
sale was closed on April 11, 2018.

Desert West's March 23, 2018,

legal description was used in the deed from the Dureau Trust to
Affiant and his wife.
20.

On April

21,

2018,

Affiant

went

to

the

property to

install steel T posts adjacent to all of the boundary markers, so
they could be located easily.
21.

While Affiant was installing a T post at the northeast

corner of the property Defendants had purchased, he was approached
by Carl Owen and two other men.

Carl indicated a belief that the

South boundary of his property was the edge of the cultivated field
20 to 30 feet south of the surveyed boundary.
22.

Affiant had a copy of the Desert West Land Survey map on

his cell phone at the time.

Affiant showed a copy on affiant's
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cell phone and emailed a copy to Carl Owen so he could see that the
North boundary line of Defendant s'

property was not where Carl

thought.
23.

On June 5, 2018, Affiant noticed that Carl Owen parked a

pickup and trailer on. Defendant s' property.
to

Carl

asking

him

to

remove

the

Affiant emailed a note

vehicles.

Carl

responded

aggressiv ely that he would not.
24.

On June 15, 2018, Affiant went to Carl Owen's place and

discussed the boundary issue.
from Af f iants'

property.

He asked Carl to remove his vehicles

Aff iant urged Carl Owen to have his

property surveyed to resolve the issue.
survey.

Affiant

Carl refused to have a

told Carl he wanted to build a

fence

on the

property line.
25.

In late June of 2018, Carl Owen installed T posts and no

trespassin g signs on the property Affiant had purchased running in
a southerly direction from the surveyed southeast corner of Owens'
property which Affiant had marked with a T post for approxima tely
23 feet.
26.

Owen was trespassin g on Defendant s' property.
Until meeting Carl Owen on April 21,

2018,

and after

Affiant and his wife had bought the Dureau property, Affiant was
not aware and had no reason to think that Carl Owen claimed an
ownership interest in the property south of Affiants'
north boundary.

surveyed

There was no notice of record of Owens' claim in

the property records

of Minidoka County which would have been
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disclosed by the title insurance policy Defendants received.
was no fence,

There

and there were no other monuments indicating there

was a boundary where Carl claimed.
27.

Affiant and his counsel consulted with Trevor Reno of

Desert West Land Survey regarding the difference in the results of
the two surveys.

Trevor reported that the surveyor on the 1978

survey had not correctly broken down the NE¼ of Section 7 and that
the point that the 197 8 surveyor used for the 16 th center corner was
not the true 16th center corner of the NE¼ of Section 7.

Trevor

Reno advised Affiant that the Southeast corner of the Carl Owen
property is in the same location under either 1978 or 2018 survey.
Affiant's counsel had erroneously understood that Trevor said the
corner used in the 1978 survey was 3.8 feet west and 1.1 foot south
of the true corner.
28.

Affiant was exchanging communicatio ns with Carl Owen

regarding the issue between April and June

of 2018.

Affiant

consulted Darr Moon of Moon Engineering regarding the Desert West
survey.

Darr Moon confirmed that Trevor Reno had correctly broken

down the NE¼ of the section to locate the center 16 th corner and
that the 1978 location of that corner was not correct.
29.

Affiant contacted Donald J. Chisholm to write a letter to

Owen directing him to remove the steel T posts and no trespassing
sign from Affiant's property.

The letter was dated July 17, 2018.

Affiant's counsel urged Owens to consult with legal counsel.
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A

copy is attached as Exhibit "An.
30.

After further

exchanges with Carl and Anita Owen by

Affiant's attorney, Affiant advised the sheriff's office that he
would start

constructi ng a

fence

inside the North boundary of

Affiant's property along the South boundary of Owens'
Affiant

had received threatenin g communica tions

property.

from Carl Owen

about what would happen if Affiant built a fence.
31.
of three

On September 14, 2018, Affiant constructe d about 350 feet
( 3)

wire fence on Smiths'

corner of Owens'

property from the southeast

property to the west.

A few strands ran above

personal property of Owens' which Owens had not moved.
not

intend to deny Owens'

property.
32.

Affiant did

possession or use of their personal

Owens could have removed it at any time.
No one disclosed to Affiant that the North boundary of

his property was South of the surveyed boundary, and no one advised
Affiant prior to the time he paid the purchase price, that Carl and
Anita

Owen

had

a

claim of

a

portion

of

the

Dureau

property.

Defendant s would not have completed the purchase if they had been
aware of Plaintiff s' claim.
33.

It was not until July 28,

2018,

that Carl Owen sent

Affiant an email showing where Owen had a garden spot on Owens'
property.
property.

A small portion of the

garden

had been on Smiths'

Owen had not had a garden there in 2017.

Owen showed

where he had a grape patch on his own property west of the garden
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plot.

There were no grape plants on Aff iant' s property.

incursion of the garden and grape patch on Defendant s'

The

property

were not noticeable in March of 2018.
34.

The irrigation pump for Defendant s' property is located

on the B-1 canal right of way and the county road right of way at
the northwest corner of Plaintiff s' property.
pumps shown on Exhibit "B".

It is one of two

The pump discharge s into the taller

anti-sypho n device oriented in a southerly direction in 125 West
Road right of way.

The anti-sypho n device turns upward for 7 feet

to its top where a valve will release air into the pipeline to
prevent backflow siphoning .

From that point its pipe descends into

the ground to attach to the buried pipeline within the road right
of way at the west end of Owens'

property.

The buried mainline

runs in county road 125 West right of way in front of Plaintiff s'
property.

The pipeline runs from the pump along the east side of

125 West Road to the northwest corner of Defendant s' property.
35.

Affiant did not discover that the buried pipeline serving

Defendant s' property from the pump and diversion at the B-1 canal
was in the road right of way for 125 West Road rather than on the
property of Carl and Anita Owen.
Road is 50 feet wide.
each

side

boundarie s

of the
are

not

The right of way for 125 West

Twenty five feet comes off the parcels on

center line of the
marked.

Af f iant

road.
has

The

measured

right
the

of way
25

foot

distance from the pin in the roadway at the northwest corner of his
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property and the PK nail Trevo r Reno set in the bridge in the March
14, 2019, survey by Desert West of the Owen property and has been
able to determine that his pump, anti-syphon device and the buried
pipeline are all within the 25' portion of the county road right of
way in front of Plaintiffs' property.
Da t e d this

- 1 ~ -tt-..
L,J

day of April , 2019 .

Derik L. Smith

the

-,c>t--

t2:_ Y

SUBSCRIBED AND SWORN to before me the undersigned on
day of April, 2019.

N otaryPublic
·~ DONALD J. CHISHOLM
1,
10903
NOTARY PUBLIC
-:ii
STATE OF IOAHO

i

t-~••"'"4

U O O C

~

Residing at
~
My Commission expires: cl-, L(,_

O C U O 41 ~~
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CERTIFICATE OF MAILING
I hereby certify that on the

"")_ G, ~ day

of April, 2019,

I served a true and correct copy of the foregoin g AFFIDAV IT upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowe n@gmail .com
Email: ohiostar4 6@gmai l.com
Cassie Chapman
Northwe st Farm Credit Service Counsel
Email: cchapman @rs i daholaw. com
Attorney (s) of record in the above-e ntitled ma tter, by mailing a
copy thereof in the Uni ted States mail, postage prepaid by first
class mail, in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by email.

Donald J. C
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Donal d J~ Chisholm
Attorney at Law
223 East Main Sh·eet

P.O. Box 11.18
Burley, Idaho 83318
Telepho ne (208) 678-9181
Fax: (208) 878-4998
Email: chisholm @pmt.o rg

July 17, 2018

Mr. And Mrs. Carl Owen
276 North 125 West
Ruper t, Idaho 83350
Re:

Derik and Jessic a Smith and Smith Bound ary Line Issue

Dear Mr. And Mrs. Owen,

My office is repres enting Mr. And Mrs. Derik Smith in resolv ing
the iP$U~ which hg~ ?risen regard ing your common bound ary in the
South east Quart er of the North east Quart er Sectio n 7, Towns
hip
Nine s., Range 24 E., of the Boise Merid ian Minido ka County ,
Idaho.
I have review ed the survey made by Idaho Land Survey s dated
May
17, 1978, a copy of the deed by which you acquir ed title to
your
prope rty from the bankr uptcy truste e, the March , 23, 2018,
survey

by Deser t West Land Survey s, the warran ty deed by whi9h Derik and
Jessic a Smith acquir ed title to their prope rty and the assess ment
record s of the Minido ka County asses sor's office .
I visite d the site to observ e the locati on of the Deser t West

Land Survey stakes , the hay crop and sprink ler system on the
Smith p~ope rty, t~e posts and no trespa ssing signs you have
erecte d on the Smith pro~e rti and the na~ur~ of the criii~ nt use

of the prope rty in questi on.

I have also discus sed the survey issues with Trevo r Reno of

Deser t West Land Surve ys.

He said Lloyd Hess of Idaho Land

Survey s had incor rectly locate d the sixtee nth sectio n corne
r 3.8
west and 1.1 feet south of its corre ct locati on.
The differ ence
betwee n the two survey s makes a sligh t differ ence in your common
bound ary with Smith s, but the south east corne~ of your prope
rty
is the same under both survey s.

From all that I have observ ed, the only valid claim you may have
is that you would be entitl ed to have the common bound ary
line
establ ished under the Idaho Land Survey of 1978 estab lished as
EXHIB IT "A 11
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the perm anen t boun dary line betw een your prop erty
and
prop erty. From the infor mati on I have obta ined , the the Smit h
1978 surve y
which woul d place the west end of the boun dary line
at the midd le
of the

road

appr oxim ately 1.1 feet south of the what shou ld have
been the true boun dary line at the west end of the
boun dary line
betw
een your prop erty and the Smith prop erty.

rt appe ars that you are attem pting to claim appr
oxim ately 30 feet
of the Smit h prop erty at the east end of your common
boun dary.
For a claim of adve rse poss essio n, the party maki ng
the claim has
to show that the poss essio n was open , noto rious , host
ile and
adve rse; that the party maki ng the claim has
paid the prop erty
taxe s on the prop erty in ques tion, and that the appl
icab le
statu te of limi tatio ns for an actio n for poss essio
n of the.
prop erty has expi red. The coun ty asse ssor 's reco rds
indic ate
that neith er you nor your pred eces sors in title have
paid the
prop erty taxe s beyo nd the 1.1 feet at the west end
of
boun dary with the Smith prop erty. Ther e is no factu your common
al basi s to
make a claim that your poss essio n has been open , noto
rious ,
host ile and adve rse.

The statu te of limi tatio ns for poss essio n of real
prop erty was
five year s befo re the 2006 amen dmen t. In 2006 it
was exten ded to
20 year s.
The first , open , noto rious host ile and adve rse claim
to the Smit h prop erty was made by you when you put
up your posts
and no tresp assin g signs this year .
The facts do not supp ort a claim of agree d boun dary
or boun dary
Wate ring and mowi ng by you on both side s of the
prop erty line and occa siona l use of the prop erty Smit
hs now own
had no adve rse effe ct on the prio r owne r or tena nt
of the Smith
prop erty and did not cons titut e estab lishm ent of an
agree d
boun dary line .
by acqu iesce nce.

It is my recom mend ation that you cons ult with your
own lega l
coun sel and have your attor ney talk to me rega rding
this matt er.
It does not make sense for you or the Smith s to incu
r sign ifica nt
lega l expe nses.
Smith s may be willi ng to sell you a porti on of thei
fair mark et valu e. Pleas e let us know if you woul r land at its
d like to make
a prop osal.
This lette r is a dema nd on beha lf of Smith s that
you remo ve your
stake s and no tresp assin g signs from thei r prop erty
with in 10
days of the date of this lette r.
If you fail to do so, they
will take appr opria te actio n to have the cour t deter
mine that you
are tresp assin g on thei r prop erty, to have the boun
dary
line
deter mine d by a judi cial decre e, and to have you
reim burse them

Page 31

for their costs and attorney fees.

Very Truly Yours,

r "·

11,\\·vl,v ~

D~hi~holm

nw

Ee: documents listed above
Cc: Derik Smith
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Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pm t.org
ISB # 1134
Attorney for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,

vs.

AFFIDAVIT OF RUTHS. BAILES

DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

STATE OF IDAHO
ss.
County of Minidoka
Ruth S. Bailes, first duly sworn on oath deposes and says:
1.

She is the secretary-tre asurer for the Minidoka Irrigation

District. Her office located in the headquarters building for the
irrigation district at 98 West 50 South, Rupert,
2.

Idaho 83350.

As secretary-tre asurer for the irrigation district she has

the records of the district in her possession and under her control
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at the district's office at the address shown above.
3.

She has read the contents of this affidavit and knows the

facts stated herein to be true.

She is competent to testify to the

facts stated herein of her own personal knowledge .
4.

The real property owned by Carl E. Owen and Anita R. Owen

and formerly owned by David Nichols in the NE¼NE¼ of Section 7,
Township

9 South,

Range

24

East of the Boise Meridian County,

Idaho, has a water right for 1.84 acres. The parcel is identified
by serial number 41-07.
5.

The real property of Derik L. Smith and Jessica R. Smith

and formerly owned by Albert Dureau in the E½NE¼ of Section 7,
Township 9 South,

Range 24 East of the Boise Meridian, Minidoka

County, Idaho has a water right for 27.65 acres.

The serial number

for that parcel is 41-00.
6.

Attached

are

printouts

from

the

Minidoka

Irrigation

District records dated November 2, 2018, which show the acreages
for water rights for the respective parcels identified above.
7.

The irrigation district assessmen ts for the property now

owned by Derik L.

Smith and Jessica R.

Smith have been paid for

Dureaus and Smiths by D. Lind Garner or for him by West Wind Farms,
Inc.,

for the most recent years for which records are available .

The years are 1997 through 2018.

True copies of payment histories

are attached.
8.

The irrigation district assessmen ts for the property now
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owned by Carl E. Owen and Anita R. Owen were paid by David Nichols
for 1999 through 2007 and by Carl E. Owen for 2008 through 2018.
True copies of payment histories are attached.
9.

The

payment

histories

attached

are

part

of

official

records of the Minidoka Irriga t ion District under my control.
Dated this

;IS~

day of April, 2019.

SUBSCRIBED AND SWORN to before me the undersigned on
day of April, 2019.

the

ALO J . CHISHOLM
10903

NOTARY PUBLIC
STATE OF IDAHO

Not aryPublic
Residing at
~
- -- - - -- - -- -- My Commission expires: ~ -- I':(·- 2-<)'Z-~
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CERTIFICATE OF MAILING

I hereby certify that on the

':'
I ... ~
c:AY!.

day of April, 2019,

I served a true and correct copy of the forego ing AFFIDAVIT upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@ gmail.com
Email: ohiostar46 @gmail.co m
Cassie Chapman
Northwest Farm Credit Service Counsel
Email: cchapman@ rsidaholaw .com
Attorney( s) of record in the above-ent itled matter, by mai ling a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es ) and by email.
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11/02/2018
1

MINIDOKA IRRIGATION DISTRICT,
Lend Description

OWENCAR

Serial#
41
07

Year

Page

2018

OWEN, CARLE.
P.O. 80X723
RUPERT, ID 83350
Acres
1.84

Legal Description

County

PT. NE 1/4 NE 1/4

M

7-9~24
1.84

Subtotal Acres

1.84

Grand Totar Acres
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Ride#
2

11/02/2018

MINIDOKA IRRIGATION DISTRICT
Land Description
SMITHDER

Serlal#

41

00

Year

Page

2018

SMITH, OERIK L,
914 9TH STREET
RUPERT, ID 83350
Acres
27.65

Legal Description
PT. E1/2 NE 1/4

27.65

7-9-24
Subtotal Acres

27.65

Grand Total Acres

County
M
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Ride#
2

1

04/24/19

MINIDOKA IRRIGATION DISTRICT

Serial#

Cust.

Primary Acres Chg Date

Rate

Charge

Recpt. Date

Receipt

Discount

Rec.#

After Disc.

lni

Penalty

Paid By

41

00 SM!THDER

27.65 01/01/2099

0.000

01/01/2099

41

00 SMITHDER

27.65 11/01/2018

40.000

1382.50 01/02/2019

1327.20

55.30 59480

1327.20 KY

WEST WIND FARMS

41

00 DURAL

27.65 11/01/2017

40.000

1382.50 01/03/2018

1327.20

55.30 56841

1327.20 MK

WEST WIND FARMS

41

00 DURAL

27.65 11/01/2016

40.000

1382.50 01/03/2017

1327.20

55.30 54320

1327.20 MK

WEST WIND FARMS

41

00 DURAL

27.65 11/01/2015

40.000

1382.50 01/05/2016

1327.20

55.30 51833

1327.20 MK

D. LIND GARNER

41

00 DURAL

27.65 11/01/2014

39.000

1354.85 01/06/2015

1300.93

53.92 49297

1300.93 MK

D. LIND GARNER

41

00 DURAL

27.65 11/01/2013

38.000

1327.20 01/02/2014

1274.66

52.54 46700

1274.66 MK

D. LIND GARNER

41

00 DURAL

27.65 11/01/2012

37.000

1299.55 01/03/2013

1248.40

51.15 44134

1248.40 MK

D. LIND GARNER

41

00 DURAL

27.65 11/01/2011

36.000

1271. 90

01/03/2012

1222.13

49.77 41452

1222.13 MK

D. LIND GARNER

41

00 DURAL

27.65 11/01/2010

40.000

1106.00 01/04/2011

1050.70

55.30 38922

1050.70 MK

D. LIND GARNER

0

-.;:I"
(])
0)

co

a..

04/25/19

MINIDOKA IRRIGATION DISTRICT
HISTORY
Serial#

Cust.

Primary Acres

Chg Date

Rate

Charge

Recpt. Date

Receipt

Discount

Rec.#

After Disc.

lni

Penalty

Paid By

41

00 DURAL

27.65 11/01/2009

40.000

1106.00

01/05/2010

1050.70

55.30 36301

1050.70 MK

D. LIND GARNER

41

00 DURAL

27.65 11/01/2008

37.000

1023.05

01/05/2009

971.90

51.15 33668

971.90 MK

D. LIND GARNER

41

00 DURAL

27.65 11/01/2007

37.000

1023.05

02/29/2008

971.90

51.15 31918

971.90 MK

D. LIND GARNER

41

00 DURAL

27.65 11/01/2006

35.000

967. 75

03/02/2007

919.36

48.39 29400

919.36 MK

D. Lind Garner

41

00 DURAL

27.65 11/01/2005

35.000

967. 75

02/28/2006

919.36

48.39 26695

919.36 MK

D. Lind Garner

41

00 DURAL

27.65 11/01/2004

31.000

857.15

02/28/2005

814.29

42.86 24124

814.29 MK

D. Lind Garner

T""

-.;:I"
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0)
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10/24/0 5
9:00AM

Minido ka Irrigat ion Distri ct
2004 History Sheet

Section :
7
Townsh ip: 9
Range: 24

Date
2/28/20 05

Charge :

Date
11/01/2 004

Receip t:

Date
3/01/20 04

Charge :

Date
11/01/2 003

Receip t:

Date
3/03/20 03

Charge :

Date
11/01/2 002

Receip t:

Date
3/01/20 02

Charge :

Date
11/01/2 001

41-00

E 1/2 NE 1/4.
7-9-24

DURAL

Receip t:

Serial :

DUREAU, ALBERT
DUREAU, ALBERT
P.O. BOX 0207
BONSALL, CA 92003

Receip t
Discou nt
Rec. No.
814.29
42.86
24124
D. Lind Garner
Acres
Rate
Charge
27.65
31.000
857.15

Init
MK

Receip t
Discou nt
Rec. No.
682.95
35.95
21636
D. Lind Garner
Acres
Rate
Charge
27.65
26.000
718.90

Init
AC

Receip t
Discou nt
Rec. No.
656.69
34.56
19195
D. Lind Garner
Acres
Rate
Charge
27.65
25.000
691.25

Init
MK

Receip t
Discou nt
Rec. No.
604.15
31.80
16588
D. Lind Garner
Acres
Rate
Charge
27.65
23.000
635.95

Init
AC

Page 42

Penalty
0.00
Balanc e
0.00

Penalty
0.00
Balanc e
0.00

Penalty
0.00
Balanc e
0.00

Penalty
0.00
Balanc e
0.00

8/03/01
2:53PM

Minidok a Irrigati on Distric t
2000 History Sheet

Section:
7
Township :
9
Range: 24

Date
3/01/200 1

Charge:

Date
11/01/20 00

Receipt:

Date
. 3/01/200 0

Charge:

Date
11/01/19 99

Receipt:

Date
3/01/199 9

Charge:

Date
11/01/19 98

Receipt:

Date
3/02/199 8

Charge:

Date
11/01/19 97

41-00

E 1/2 NE 1/4
7-9-24
DURAL

Receipt:

Serial:

DUREAU, ALBERT
DUREAU, ALBERT
500 HACIENDA DR. #147
VISTA, CA 92083-66 04

Receipt
Discoun t
Rec. No.
604.15
31. 80
14052
D. Lind Garner
Acres
Rate
C_harge
27.65
23.000
635.95

Init
MK

Receipt
Discoun t
Rec. No .
604.15
31. 80
11632
West Wind Farms
Acres
Rate
Charge
27.65
23.000
635.95

Init
MK

Receipt
604.15
Acres
27.65

Receipt
604.15
Acres
27.65

Discoun t
31. 80
Rate
23.000

Discoun t
31. 80
Rate
23.000

Page 43

Rec. No.
8971

Balance
0.00

6593

Charge
635.95

Penalty
0.00
Balance
0.00

Init
MK

Charge
635.95

Rec. No.

Penalty
0.00

Penalty
0.00
Balance
0.00

Init
MK

Penalty
0.00
Balance
0.00

04/24/19

MINIDOKA IRRIGATION DISTRICT

Serial#

Gust.

Primary Acres Chg Date

Rate

Charge

Recpt. Date

Receipt

Discount

Rec.#

After Disc.

lni

Penalty

Paid By

41

07 OWENCAR

1.84 01/01/2099

0.000

41

07 OWENCAR

1.84 11/01/2018

40.000

92.00

11/14/2018

88.32

3.68 58487

88.32 AC

CARL OWEN

41

07 OWENCAR

1.84 11/01/2017

40.000

92.00

11/16/2017

88.32

3.68 55917

88.32 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2016

40.000

92.00

11/14/2016

88.32

3.68 53433

88.32 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2015

40.000

92.00

11/13/2015

88.32

3.68 50934

88.32 AC

CARL OWEN

41

07 OWENCAR

1.84 11/01/2014

39.000

90.16

11/12/2014

86.57

3.59 48319

86.57 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2013

38.000

88.32

11/14/2013

84.82

3.50 45841

84.82 AC

CARL OWEN

41

07 OWENCAR

1.84 11/01/2012

37.000

86.48

11/08/2012

83.08

3.40 43131

83.08 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2011

36.000

84.64

11/21/2011

81.33

3.31 40588

81.33 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2010

40.000

73. 60

11 /08/201 0

69.92

3.68 37969

69.92 MK

CARL OWEN

01/01/2099

-.:::I"
-.:::I"
(])
0)

co

a..

04/25/19

MINIDOKA IRRIGATION DISTRICT
HISTORY
Serial#

Cust.

Primary Acres

Chg Date

Rate

Charge

Recpt. Date

Receipt

Discount

Rec.#

After Disc. lni

Penalty

Paid By

41

07 OWENCAR

1.84 11/01/2009

40.000

73.60

12/01/2009

69.92

3.68 35795

69.92 MK

CARL OWEN

41

07 OWENCAR

1.84 11/01/2008

37.000

68.08

03/09/2009

68.08

34685

68.08 MK

CARL OWEN

41

07 NICDA

1.84 11/01/2007

37.000

68.08

04/25/2008

68.08

32355

68.08 MK

DAVID NICHOLS

41

07 NJCDA

1.84 11/01/2006

35.000

64.40

04/23/2007

64.40

29782

64.40 MK

David Nichols

41

07 NICDA

1.84 11/01/2005

35.000

64.40

04/27/2006

64.40

27162

64.40 AC

David Nichols

41

07 NICDA

1.84 11/01/2004

31.000

57 .04

02/25/2005

54.19

2.85 24060

54.19 MK

David Nichols

I.()

-.;:I"
(])
0)

co

a..

10/24 /05
9:00A M

Minid oka Irrig ation Distr ict
2004 Histo ry Sheet

Secti on: 7
Town ship: 9
Range : 24

Date
2/25/ 2005

Charg e:

Date
11/01 /2004

Rece ipt:

Date
4/19/ 2004

Charg e:

Date
11/01 /2003

Rece ipt:

Date
5/05/ 2003

Charg e:

Date
11/01 /2002

Rece ipt:

Date
3/04/ 2002

Charg e:

Date
11/01 /2001

41-07

PT. NE 1/4
7-9-2 4
NICDA

Rece ipt:

Seria l:

NICHOLS, DAVID I.
NICHOLS, DAVID I.
276 NORTH 125 WEST
RUPERT, ID 83350

Rece ipt
Disco unt
Rec. No.
54.19
2.85
24060
David Nicho ls
Acres
Rate
Charg e
1. 84
31.00 0
57.04

Init
MK

Rece ipt
Disco unt
Rec. No.
47.84
0.00
22153
David Nicho ls
Acres
Rate
Charg e
1. 84
26.00 0
47.84

Init
MK

Rece ipt
Disco unt
Rec. No.
46.00
0.00
19652
David Nicho ls
Acres
Rate
Charg e
1. 84
25.00 0
46.00

Init
AC

Rece ipt
Disco unt
Rec. No.
42.32
0.00
16681
David Nicho ls
Acres
Rate
Charg e
1. 84
23.00 0
42.32

Init
MK

Page 46

Pena lty
0.00
Balan ce
0.00

Pena lty
0.00
Balan ce
0.00

Pena lty
0.00
Balan ce
0.00

Pena lty
0.00
Balan ce
0.00

8/03/01
2:53PM

Minido ka Irrigat ion Distri ct
2000 Histor y Sheet

Section : 7
Townsh ip:
9
Range: 24

Date
3/30/20 01

Charge:

Date
11/01/2 000

Receip t:

Date
2/17/20 00

Charge :

Date
11/01/1 999

Receip t:

Date
4/21/19 99

Charge :

Date
11/01/1 998

Receip t:

Date
4/06/19 98

Charge :

Date
11/01/1 997

41-07

PT. OF THE NE 1/4
7-9-24
NICDA

Receip t:

Serial:

NICHOLS, DAVID I.
NICHOLS, DAVID I.
276 NORTH 125 WEST
RUPERT, ID 83350

Receip t
Discou nt
Rec. No.
42.32
0.00
14287
David Nichol s
Acres
Rate
Charge
1. 84
23.000
42.32

Init
AC

Receip t
Discou nt
Rec. No.
40.20
2.12
11163
David Nichol s
Acres
Rate
Charge
1. 84
23.000
42.32

Init
AC

Receip t
42.32
Acres
1. 84

Receip t
42.32
Acres
1. 84

Discou nt
0~00
Rate
23.000

Discou nt
0.00
Rate
23.000

Page 47

Rec. No.
9451

Balanc e
0.00

Charge
42.32

Penalty
0.00
Balanc e
0.00

Init
MK

Charge
42.32

Rec. No.
6858

Penalty
0.00

Penalty
0.00
Balanc e
0.00

Init
AC

Penalty
0.00
Balanc e
0.00

Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chishol m, Esquire
Chishol m Law Office
223 East Main Street
P.O. Box 1118
Burley , Idaho 83318
Teleph one: (208) 678-918 1
Fax: (208) 878-499 8
Email: chishol m@pmt .org
ISB # 1134
Attorn ey for Defend ants
IN THE DISTRIC T COURT OF THE FIFTH JUDICIA L DISTRIC T OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE . OWEN and ANITA R.
OWEN,

CASE NO. CV34-1 8-756

Plaint iffs,

AFFIDAVIT OF SUSAN ALLAN

vs.
DERIK L. SMITH and JESSICA R.
SMITH,
Defend ants.

STATE OF IDAHO
ss.
County of Minido ka
Susan Allan, being first duly sworn on oath, depose s and says:
1.
Distri ct.

She

is

the

secreta ry for

the Minido ka County Highwa y

Her office is located at the Distri ct Headqu arters for

the Highwa y Distri ct at 25 West 50 South, Rupert , Idaho 83350.
2.

As secreta ry of the Minido ka County Highwa y Distri ct she

AFFIDAVIT OF SUSAN ALLAN- PAGE 1

Page 48

has the permanent records of the distric t under her control at
the district office at the location identified above.
3.

She has read the contents of this affidavit and knows

the same to be true and can testify to the facts contained herein
as they are of her own personal knowledge.
4.

At the request of Derik L. Smith she researched the

Minidoka County Highway District records for records of
permission granted by the commissioner of the highway district to
William C. Nichols for installation of pipeline facilities within
the county road right of way at 125 West road.

Attached hereto

and incorporated by reference is a copy of the minutes of a
regular meeting of the Board of Commissioner s of the Minidoka
County Highway District on March 7, 1977.

The minutes list

easements approved for several landowners, including William C.
Nichols of 1 2 5 West 276 North with the highway district.
5.

Fr om the official records I am able to testify to the

foregoing facts if necessary.

Dated this

Z.t:5

day of April, 2019.

Susan Allan '

AFFIDAVIT OF SUSAN ALLAN- PAGE 2

Page 49

on the

.~

d5°'

'l1--

SUBSCRIBED AND SWORN to before me the undersig ned
day of April, 2019.

Notary Public
Residing at
~ ~·My Commiss ion expires: 2-- ; ':( - 20"'2.... L(

ALD J . CHISHOLM
10903
NOTARY PUBLIC
STATE OF IOAHO

CERTIFICATE OF MAILING
...., J t,......

I hereby certify that on the - ~- ~- - day of April,
2019, I served a true and correct copy of the foregoin g AFFIDAV IT
upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowe n@gmail .com
Email: ohiostar4 6@gmai l .com
Cassie Chapman
Northwe st Farm Credit Service Counsel
Email: cchapma n@rsidah olaw.com
Attorney (s) of record in the above-e ntitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by email.

AFFIDAVIT OF SUSAN ALLAN- PAGE 3

Page 50

~·Ma~b.

7,

1977

.Reg-ul.ar !t!eeting of tl'e Board of 'Comm:i.s.sicners cf the M:L.--Uf~ka C~..inty
i::!ighway Di:.>'!;ric"t wa1= held in the Rupert office with all ;;ref"snf-., Den Ghfahol.!11
;;ttended in nlace of Larey Uu:ff •
"Discussion w.as .given to the Traffic Saie~ Studyw~ieh has been under-taken
by the Count:., CO:Iruji:!sicners unde!- tb.e program cons1..dered in Q~ last meeti~ ..
It was decided tr.at althoug:. t:1is :i.'U'.orrnaticn may be helpful} there is no
require!llent that any reoo=ended. work be .;,one. The rep'lrt will be advi5orJ only,

l4inu.te::: of the Februar:-r ~eting !fere re.;d and approved.
Ruben i<.raus reported tt.;it the figures on the bridge <1t the Y.elvin Rosa
fa...---m as q-.1.oted by .;uE last month ;,-ere "toe hig;., Some m,.ooo· shoul1 do tile
job, eng:ineeri."'.g included. OU:r snare should not exceed 1'-,,t!JOOOv

·,......

The but'..get hea..-i.>ig was held. Lee Merrill e;qil.air.ed the budge+, as
ad~·ert.ii;ed i."l. tr.a ¥6.ni:loka County }kws an:l there were no c, js.ctions. Tile
;llOticn was made by M::.-. Maricle, 2rl<:l Mr. lfodlind, it be adopted. A copy
is included as part cf these mi."!Utes. Th.e equipnent budget will provide .for
ti-.o n..."W du..>np tr-,.;,clf...:: and prob.;bly a used do~er.
Ths oil.ls -were read ar..-l a pprO"'!ed i'or paymsnt.

It wae agreed that we should recefa•e 'sealed bids on the old D-6 Cat "')0,er.
'-"!"". rraus r,.::.,r-r-"L::.-:i ttat there bas been some i.-.terest ex'.'.lressed in the
lfi!Ch"be.
It ,;ra~ also agreed tbat we Ghould zc:ceive bids .f◊r providing wo new tandem
axle duinn t..rncks allmrinis fer trade o.f the 1970 Ford Die.sel tr-.;.ck and the 1969
L""lternati.cnt l.
~
~

tse Merrill m-esented 'ini:'orll"'.aticn received ;from Linccl.>J. !fatbnal Life !ns.
O:;:. concerting a
!RS regulation on prend.u.-r.s f"or life i.'1.."Urance being- taxable
to· emplo,yees hired after Feb. 6, 1977. Mr. Chisholm took the letter to check
ttri.s out.

new-

"'ti

!l)

cc

CD
CJ'I
...lo.

A resol..:tion chan.ging the regulations under which sub-diviaio!!S would be
accepted was presel:lted, The l!;Otu;n l'ie.S ·::i'.ll.y" made, seconded, anri carried, thet
the resolntion be adopted and published, A eo ,y is included as part of tbe:::e
minutes.

.J

Pipe easements ·,:ere appra--re::! for the i'ollc;:--iing:
We.'ldell Young 300 E. l6oO t,J, 1650 N. 1700 N

325 E. 1600 H

}!ill:ard Ball
600 E. 560 :ti $25 .00 received for road repair,
Williatt C. Nichc1.e 12, W. 275 lf.
Wm. B. m~wr.o:eb 6CO :.J, 200 E.
".

Cli.f:f Lru-sen

,6,<~t,.,.·ZJ=-.J

nee

purchased 400 ,Acres of the st..::::.:s.:,JL-4e.:c_a:.!;c..... place and
The pro~erty
concerned belougs 110 Du:f'f & Mc• • :!:ls will be. i.'lfonnec. that if he ~n C<Jw.e
up witr. the neces,;ary right-cf-way , -;,;e can provide -!;he road. A 1250 ac<;_eFE ro:>d
~~s ~~~gested,
'

-;cant,s ~out. l/2 !nil.e o! road t!:tfil:3§~cces s to the propert:r,

A request was receiveo that e speed l:bli~ be set on foe 41'1 W. road by tm
!.abo:=- Camp from about 100 s. to 15!1 S, There are c:ft.en trucks psrketl juFt off
t::e road ;.;ti.ch ra.;k~s e haz~ricus eituatior. at times. It was agrl:led that sn?ne
=re checki.ng :::h01.1ld be dcne on this before actic:-n is taken.

The 9ossiM.:..1t1 of hirinf, ad.di.tio!lal hel;i under the CETA TI (Compreherisiv e
EJ:tployw:!rrt & 'i'r.;;ir·i..,.g J,ct of 197.3j ;;as conn.<iered. The go::err.trent provi:'ies funds
for the extr:3 help. We w-'.,.11 not participate in tnis program.
A telephone Rignt-~f-wa:, e;iserr.-ent on 800 W. 5r.J s. i'or burie:i t.Glepb.one
cable was approved for }!-0untain Sta:':,as Tele:?hone.
11 financitl & budget report for J~uar-s and February ·.ras preFented
slw.r:ng r~ceipts far the two month.l, of !;260,195.ll~ sx;:.-end.itu:res cf il29,3W,<3,
an::l. En endig:g balance of ~;J06,1J2.39.
-

The naeting was adjourned •

·. .
/

~ 3{.JJ1.c·~---;_.JL8,

V

fl

..:\ttast:

•

" ...., ·.

/.

,,..

·-

.

J.u;.

..

·. ..· .

'

~secN:tary

/

·r

I}

n
\
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Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm , Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephon e: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm @pmt.or g
ISB # 1134
Attorney for Defenda nts
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,
Plaintif fs,
vs.

CASE NO. CV34-18 -756
AFFIDAVIT OF LAVONNA STAKER

DERIK L. SMITH and JESSICA R.
SMITH,
Defenda nts.

STATE OF IDAHO
ss.
County of Minidoka
says:

Lavonna Staker, being first duly sworn on oath, deposes and
1.

County,

She is
Idaho.

the duly elected County Treasure r of Minidoka
Her office is located at 715 G Street,

Rupert,

Idaho 83350.
2.

As County Treasure r she is respons ible for generati ng and

AFFIDAVIT OF LAVONNA STAKER- PAGE 1

Page 52

maintain ing
persona l

records

property

of
in

payments of such taxes.

property
Minidoka

taxes
County,

levied against
Idaho,

and

real

and

records

of

The tax records are under her possessi on

and control at the Minidoka County Courtho use.
3.

I have read the contents of this affidav it and know the

facts stated herein to be true of my own persona l knowledg e.
4.

Attached hereto as Exhibit "A" is a TX-035 printou t which

identifi es the person or entity which paid the real property taxes
for the parcel now owned by Derik L.
from 2007

to the present.

Smith and Jessica R.

The parcel is

identifi ed as

Smith
Parcel

#RP09S24 E071950 for Tax 544840, which was formerly tax 21 in the
E½NE¼ of Section 7, Township 9 South, Range 24 East.
5.

The

Treasur er's

records

indicate

that

none

of

said

property taxes for that parcel were paid by Carl E. Owen or Anita
Owen for this parcel.
6.

A copy of the 2018 tax notice for the parcel identifi ed

above is attached as Exhibit "B".

There is no balance owing on

2018 property taxes because they were paid by Derik Smith.

Dated this

2-v·f'L

day of Apr il , 2019.

AFFIDAVIT OF LAVONNA STAKER- PAGE 2
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the

SUBSCRIBED AND SWORN to before me the undersig ned on
day of April, 2019.

Residing at ·__,___~_ _· ___,,.__._\Q
_,.___ _ ~ - My Commiss ion expires: /0 (-1/k{1..£J (~

CERTIFICATE OF MAILING

a. /,.'\--

I hereby certify that on the ,
I

served a true and correct copy o f

~

day of Ap r il, 2019,

the foregoin g AFFIDAV IT OF

LAVONNA STAKER upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowe n@gmail .com
Email: ohiostar4 6@gmai l.com
Cassie Chapman
Northwe st Farm Credit Service Counsel
Email: cchapma n@rsidah olaw.com
Attorney (s) of record in the above-e ntitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class ma i l, in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by email.

Donald J. Chisholm

AFFIDAVIT OF LAVONNA STAKER- PAGE 3
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MlNIOOKA COUNTY

~

::s

m

9?

Bus ines s Tax
Yea r

Date

Roll
Cas te

Bill
Number

Rec.aipt

Number

Tran sact ion
Type

J
Tax

Pena lty

Inte rest

Fees

Tota l

12/03:2007 2007
9939
Patd By: DUREAU ASSOCIATES

Batch# 7000 45 Paym ent

217.78

0.00

0.00

0.00

217.78

05/16/2008 2007
Paid By: DURE.AU OUREAU

Batch# 700271 Payment

9.52

0.00

0.00

0.00

9.52

12/01/2008 2008
10185
Paid By: DUREAU, t.AARY ANN

Batch# 800039 Payment

204.40

0.00

0.00

0.00

204.40

12/04/2009 2009
10225
Paid By: .DUREAU ASSOCIATES

Batch# 9004 3 - Paym ent

219.12

0.00

0.00

0.00

219.12

11/22/2010 2010
10371
Paid By: DUREALJ ASSOCIATES

Batch # 100025 Payment

229.4 0

0.00

0.00

0.00

229.4 0

Pa[d By: DUREAU ASSO CIATESJOUREAU,
MAR

Batch# 110047 Payment

237.5 2

0.00

0.00

0.00

237.5 2

12/06J2012 2012
1051 3
Paid By: DUREAU ASSOCIATES

284.8 0

0.00

0.00

0.00

284.8 0

11f25/2013 2013
1058 3
Batch# 130027 Payment
Paid By: DUREAU COMM PROP RISIDUAR
Y TRS

284.2 0

0.00

0.00

0.00

284.2 0

12/02/2014 2014 Annual 1485 66
Paid By: JDC & ASSOCIATES

Payment

3042 8

0.00

0.00

0.00

304.28

11/30/2015 2015 Annu al 102202
U15.5007
Paid By: DUREAU COM MUN llY PROPERT
Y 1RU

Paym ent

382.1 8

0.00

0.00

0.00

382.18

12RJ1J2016 2016 Annual 1138 62
Paid By: JDC & ASSOCIATES

Paym ent

395.8 0

0.00

0.00

0.00

395.8 0

2997 0
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This repo rt lists taxe s paid by spec ific
taxpayers. 'App ly Adva nce' paym ents that
have been mov ed into Surp lus are not
liste d until the surp lus amo unt h~_ been
appl ied to a tax char ge. The 'Ear liest Tax
Year To sear ch' para mete r allow s the
repo rt to use the year ente red by the user
up thro ugh the mos t curr ent tax year whe
n obta ining repo rt crite ria.
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11/3 0l20 17 2017 Annual
Paid By: JDC & ASSOCIATES

Rec eipt
Num ber

Typ e

1028 27

U17.1755

Payment

03/11/2019 2018 Annual
Paid By: SMITH DERIK L

1019 33

Tran sact ion
Tax
433. 14

Penalty

Interest

0.00

0.00

0.00

433. 14

587. 72

5.88

6.90

0.00

600. 50
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MINIDOKA COUNTY TAX STATEMENT
LAVONNA STAKER

Tax Year:

MINIDOKA COUNTY TAX COLLECTOR

AIN:
PIN:
Code-Area:

P.O . Box 368
Rupert, ID 83350
208-436-7188

2018

Bill Number:

101933

RP09S24E071950
008-0000

Billing Date:
Balance good until:
Last Payment:

04/25/2019
04/25/2019
03/11/2019

Parcel Description: TAX 544840 FKA TAX 21 IN E2NE4 7-9-24

Location:
AUTO
ll11lt11ll111111 11111111111111 11

Acres: 27.4760

SM ITH DERIK L
914 9TH ST
RUPERT ID 83350

MortQaQe:

****"'**********•****** iMPORTANT ********************
PLEASE READ BOTH BACK AND FRONT

Values

-·•--•· ·"·-•------~

._,;·r.~~

PAYMENT S RECEIVED WITH A DELINQUENCY WILL BE APPLIED TO THE
OLDEST DELINQUENT TAX YEAR. TO AVOID LATE CHARGES, PAYMENTS
MUST BE RECEIVED OR POSTMARKED BY T HE DUE DATE.
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I.

· •i:')cemotions ,and '(Jr.e dits-

Amo,unt

Land Value

1

Am·o:unt

Exemotions and Credits

Am·o unt

64,584

'

Total Taxable

-

Taxina Oistdct

Phone·

.

Minidoka County
Indigent
School Dist 331 2003 Bond
School Dist 331 2006 Bond
School Dist 331 Supplemental
School Dist 331 2008 Bond
Highway
Cemetery 1
County Fire

.

. Rate-

208-436-7111
208-436-7111
208-436-4727
208-436-4727
208-436-4727
208-436-4727
208-436-6112
208-436-9911
208-679-8250

0. 0038053860
0.0004052710
0.0004674700
0.0005620220
0.0014823300
0.0001669440
0.0010785080
0.0002887870
0. 0008432480

$245.79
$26.17
$30.19
$36.30
$95.73
$10.78
$69.65
$18.65
$54.46

~. ,

Cur,r .,.nt ,

-D'.,.]Sm,.,.,., 0 rtt

$587.72

Bill Summary

. ··.,_ Total
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... La:te . F<>"

Fee,.-
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$0, 00

:

'

>n•---

' -~
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$6.90
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SMITH DERIK L
914 9TH ST
RUPERT ID 83350

Bi l l Number

PIN :

64,584

.
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SMITH DERIK L
914 9TH ST
RUPERT ID 83350

2018 - 101933
RP09S24 E071950

AIN:

MINIDOKA COUNTY

*MONTHLY PAYM ENTS AR E ACCEPTE D*
DELINQUENT IF NOT PAID BY
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$0. 0 0

Bill Number

2018 - 101933

PIN:

R P09S24E 071950

~ -

AIN :

----~---_ i1

__ 21-U) _HALF

$0 . 00

MINIDOKA COUNTY

$0.00
December 20, 2018
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June 20, 2019

Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone : (208) 678-9181
Fax : ( 2 0 8 ) 8 7 8 - 4 9 9 8
Email: chisholm@ pmt.org
ISB # 1134
Attorney for Defendant s
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,
Plaintiffs ,
vs.

CASE NO. CV34-18-7 56

AFFIDAVIT OF TREVOR D. RENO

DERIK L. SMITH and JESSICA R.
SMITH,
Defendant s.

STATE OF IDAHO
ss.
County of Cassia
Trevor D. Reno,
says:

being first duly sworn on oath, deposes and

1.
I am of full legal age and competent to testify in these
proceedin gs. I know the contents of this affidavit to be true and
execute this affidavit with the understand ing it will be used in
support of a Motion for Summary Judgment of the Defendant s in the
above-ent itled matter.
2.

I am the owner of Desert West Land Surveys.
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I maintain my

office at 2020 Overland Avenue in Burley, Idaho. I am licensed as
a professional land surveyor by the State of Idaho.
My license
number is L-15351. It was issued on November 28, 2012.
3. My education and training consists of the following:
(a) Bachelor of Science Degree in Geomatics Technology (Land
Surveying) from Idaho State University
(b) Minimum of 30 Continuing Education Credits Bi-Annually since
2013.
4.
I worked as an intern at Moon & Associates for four (4)
years and at Desert West Land Surveys for three (3) years before
receiving my Idaho license as a professional land surveyor on
November 28, 2012.
5.
To assist readers who do not regularly deal in surveys,
the following information is provided:
(a)

A standard section is generally surveyed for the
purpose of creating one mile square (approximate ly
5280' x 5280') and contains 640 acres more or less.
The Northeast, Southeast, Southwest and Northwest
corners of a section as well as the North, East,
South and West¼ section corners were marked by the
original government surveyors by, most commmonly,
stones or brass cap survey markers.

(b}

A¼ of a section is a½ mile square
approximatel y
2640' x 2640 1 ) and contains 160 acres more or less.

(d)

A quarter section can be divided into four aliquot
part parcels (approximatel y 1320' x 1320') and
contain 40 acres each more or less. The corners of
the quarter quarter section are referred to as a
1/16th corner.

In this case the center 1/16 th corner of northeast quarter of
Section 7 can also be identified as the southwest corner of the
NE¼NE¼, the northwest corner of the SE¼NE¼, the northeast corner of
the SW¼NE¼ and the southeast corner of the NW¼NE¼ (all in Section
7) •

6.
In March of 2018, I was hired by Westerra Real Estate to
survey a parcel of property in the E½NE¼ of Section 7, Township 9
South, Range 23 East of the Boise Meridian, Minidoka County, Idaho.
Title was held by the Survivor's Trust of the Dureau Community
Property Trust.
AFFIDAVIT OF TREVOR D. RENO- PAGE 2
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7. I obtaine d a copy of the deed by which title to the parcel
had been receive d by the Seller . I then obtaine d copies of all of
the adjoini ng proper ty owners deeds. I had in my office a copy of
the Idaho Land Survey s survey dated May 17, 1978, a copy of which
is attache d hereto . It is an unreco rded survey which provid es
descrip tions for five parcel s. The subjec t parcel is Parcel No. 1
on this survey and is shown as a 27.65 acre parcel . The adjoini ng
ground of Mr. Owen is Parcel No. 2 on this survey and is shown as
a 3.09 acre parcel .
8.
I found the Northe ast Center l/16 th corner which is also
known as the Northw est corner of the SE¼NE¼ of Section 7.
The
monume nt is marked by a 5/8 inch rebar in County Road 125 West.
9. The beginn ing point used by Idaho Land Survey s on the 1978
survey for Parcels 1 and 2 as the southw est corner of the NE¼NE¼ of
Section 7 was approx imately 3.8 feet West and 1.1 foot north of the
correc t locatio n of the true Northe ast Center l/16 th corner of
Section 7. The true locatio n of this corner was not proper ly
establi shed by Idaho Land Survey s in 1978. The true locatio n of
this corner is determ ined by perform ing a Section Breakdo wn and
interse cting 1/16 section lines in order to calcul ate this corner .
Idaho Land Survey s did not follow this proced ure in order to
calcul ate and locate the true locatio n of this 1/16th corner .
10. The monume nt for the correc t l/16th center corner , a 5/8"
rebar in 125 West Road, was establi shed by Steven C. Pearson for an
August 18, 1993 survey perform ed for Maro Winmil l. His Record of
Survey is recorde d as Instrum ent No. 409681 .
That point has been
used and accepte d as the Northe ast Center l/16 th corner for all
survey s origin ating in the NE¼ of Section 7 since that date in
1993. The west line of the E½NE¼ was establi shed by Steven C.
Pearson on a Novemb er 22, 1982 for the King Estate . This line was
establi shed by a proper ty Section Breakdo wn. This line was accepte d
by Stanley W. Carper in 1984 and Durrel l Moon in 1993, both of Moon
& Associ ates in Rupert , Idaho.
11. I prepare d the survey plat dated March 23, 2018, for the
Dureau proper ty. A copy is attache d as Exhibi t "B". Attach ed as
Exhibi t "C" is a copy of the legal descrip tion for the Dureau
proper ty.
12. The 1978 survey showed the length of the common bounda ry
betwee n Parcel No. 1 {now Smith) and Parcel No. 2 {now Owen) was
613. 7 5 feet.
The bearing for the common bounda ry from the
Northe ast Center l/16 th corner was North 89 degree s 09 minute s East
on that survey .
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13. The survey I prepare d on March 23, 2018, shows the length
of the common bounda ry to be 609.94 feet and the bearing of the
common bounda ry between the Owen proper ty and the Smith proper ty to
be North 88 degree s 42 minute s 23 second s East from the correc t
Northe ast Center 1/16 th corner .
14.
The southe ast corner of the Owen proper ty is at exactly
the same point by the 1978 survey and the March 23, 2018 survey .
This point was reestab lished using found monume nts to the east and
south from the 1978 Idaho Land Survey s survey . The differe nces in
the bearing s and lengths of the common bounda ry are attribu table to
differe nces in the startin g point for the Northe ast Center 1/16th
corner .
15.
The title policy note printed on the March 23, 2018,
Desert West Land Survey s survey does not reflec t any lack of
confide nce in the accurac y of the survey .
It is only intende d to
advise users that it does not addres s the additio nal issues which
would be require d for it to be used for an ALTA title insuran ce
policy . I stand behind the accurac y of the March 23, 2018, survey .
16.
In Septem ber of 2018 Der i k asked me to place wooden
survey stakes at severa l places along the common bounda ry betwee n
Smiths ' proper ty and the Owens' proper ty.
He wanted to start
buildin g a fence. I had the work perform ed by Jaram Jones, who had
been a land survey or intern with Desert West Land Survey s for 6 1/2
years. He was well qualifi ed to perform the work. He receive d his
Idaho license as a land survey or on Decemb er 18, 2018, Licens e No.
L-1828 1.
17. After the Court author ized Defend ants to have a survey of
the proper ty of Plaint iffs I perform ed the survey on March 14,
2019.
I used the correc t Northe ast Center 1116th corner as the
beginn ing point for the survey .
I observe d the wooden survey
stakes which had been install ed by Jaram Jones in Septem ber of
2018, and the rebar I had set in March of 2018 at the southe ast
corner of the Owen proper ty.
The wooden survey stakes placed by
Jaram Jones were on the common bounda ry line.
The portion of the
fence Derik Smith had erected in Septem ber of 2019 was on the south
side of the common bounda ry between the Owen proper ty and the Smith
proper ty.
By the 1978 survey for Nichol s, the 2018 survey for
Wester ra and the 2019 survey of the Owen proper ty, Derik Smith' s
fence was on his proper ty.
18. I measur ed the east bounda ry of the Owen proper ty to the
center of the MID B-1 canal.
The east bounda ry of the Owen
proper ty is 174. 93 feet in length from the surveye d southe ast
corner of Owens' proper ty to the center of the B-1 canal. This is
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the same distanc e as shown on the 1978 Idaho Land Survey s Survey as
well as the same distanc e shown in the Owens 1 deed. I found a metal
stake along the east bounda ry of the Owens proper ty on the bank of
the canal as shown as being set on Idaho Land Survey s survey dated
June 11~
1975,
for Elwood Olensl ager. Attach ed hereto and
incorp orated by referen ce as Exhibi t "D" is a copy of the March 14,
2019 survey . Attach ed as Exhibi t ''E" is a copy of the legal
descrip tion for the Owen proper ty.
19.
As surveye d on the ground , there is no overlap or gap
between the legal descrip tion of the Owen proper ty determ ined under
the 1978 survey and the legal descrip tion of the Smith proper ty as
determ ined under the March 2 3, 2018 survey . There is simply a
differe nce in measur ements of record along the common bounda ry line
of Smith & Owen from the 1978 Survey and actual measur ements as
observe d by the 2018 & 2019 Survey s. These differe nce in
measur ements are only due to the incorr ect and improp er locatio n of
the Northe ast Center l/16th corner establi shed by the 1978 survey .
20. The March 23, 2018, survey decrea sed Smiths ' acreage from
27.65 acres to 27.48 acres compar ed to the 1978 survey . The March
14, 2019, survey would increas e the Owen proper ty from 3.09 acres
to 3.10 acres.
21.
I have been advised that there was an error in
commu nication betwee n myself and Donald J. Chishol m, the attorne y
for the Defend ants, regardi ng the discrep ancy in the locatio n of
the erroneo us Northe ast Center l/16 th corner .
Mr. Chishol m
unders tood that I indica ted the incorr ectly located 16 th corner was
approx imately 3.8 feet West and 1.1 foot south of the true l/16 th
center corner . The two measur ements should have been combin ed as
follows :
(a)

The true l/16 th center corner is approx imately 3.8
feet East and 1. 1 foot south of the incorr ectly
located center corner from the 1978 survey .

(b)

The incorr ectly located corner from the 1978 survey
is approx imately 3.8 feet West and 1.1 foot north
of the correc tly located 16 th center corner .

22.
I
necess ary.

am prepare d to

Dated this

( f-e

testify to

the

day of April, 2019.
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foregoi ng

facts

if

._____SL
Trevo r D. Reno
SUBSCRIBED AND SWORN to before me the unders igned on
day of Man::h , 2019.

\b

the

~~

( SP, AT . t-,ilCHELLE LMARTINEZ

Notary Public
~ - __ , A
Residi ng at
~,r~
---------~-My Comm ission
expire s: MAJ?,vf
'-.. C,, 7.A)';);;J.

~otAAvPUBLIC - STATE OF IDAHO
COMMISSION NUMBER 67291
MY COMMISSION EXPIRES 3-9-2022

CERTIFICATE OF MAILING
I hereby certif y that on the

da

of April, 2019,

•,,

I servea ~ true and correc t copy of the

AFFIDA VIT upon:

•,, •.,

'"-.
Carl E. OweR, and Anita R. Owen
276 North 12 5'.Wes t
/
Ruper t, I daho 83-~ 50
Email: carleow en@gm ~il.com
Ema i l: ohiosta r46@g ma-il . com

Attorn ey(s) of record in t~ ~ ntitle d matte r, by mailin
g a
copy thereo f in the Un~

States m~

class mail, in an r

lope addres sed to~

forego ing addre ~ (es)

and by email.

postag e prepa id by first
4!_ p~ son(s) at the

Donald J. Chisho lm

/
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CERTIFICATE OF MAILING
I hereby certify that on the

-7 / ~

v"e

day of April,

2019, I served a true and correc t copy of the foregoi ng AFFIDA VIT
upon:
Carl E. Owen and Anita R. Owen
276 North 125 Wes t
Rupert , Idaho 83350
Email: carleow en@gm ail.com
Email: ohiosta r46@gm ail.com
Cassie Chapma n
Northw est Farm Credit Service Counse l
Email: cchapm an@rsid aholaw. com
Attorn ey(s) of record in the above- entitle d mat ter, by mailing a
copy thereo f in the United States mail, postage prepaid by first
class mail, in an envelop e address ed to said person (s) at the
foregoi ng addres s(es) and by email.

~
~
aldJ. Ch± ho
lm
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DESERT WEST LAND SURVEYS, P.C.

2020 OVER<ANDAVENUE
JO!JNO:

llaTE,

fu:8-18CI
IMRCH2J.21lt8

BIIRL!n'.l!WIOB:ll18
DRol\WiBI':

~lll-7rt2

J.JOIIES

C)ll<H,tfW..,t.aMSt.Mt~P.C.

March 23, 2018
JOB# 12526-lB Cl
WESTERRA REALTY SURVEY
PARCEL 1

L E GA L

DE S C R I P T I O N

Part of the E½N E¼ of Section 7 in Township 9 South, Range 24
East of the Boise Meridian , Minidoka County, State of Idaho.
Beginnin g at the Southwe st Corner of the NE¼NE¼ of Section 7 in
T.9 S., R.24 E., B.M. said corner marked by a¾" rebar which
shall be the Point of Beginnin g;
THENCE North 88 degrees 42 minutes 23 seconds East (N
89°09' E, Rec.) for a distance of 609.94 feet (613.75 ', Rec.) to
a ½" rebar;
THENCE South 89 degrees 35 minutes 44 seconds East (S
_89°09' E, Rec.) for a distance of 228.73 feet (228.69 ', Rec.) to
a½" rebar;
THENCE South 07 degrees 29 minutes 13 seconds East (S
7°04'14" E, Rec.) for a distance of 553.78 feet (553.73 ', Rec.)
to a ½" rebar;
THENCE Sout h 02 degrees 08 minutes 34 seconds East (S
2°04'11" E, Rec.) for a distance of 590.87 feet (591.0', Rec.)
to a¾" smooth iron pin;
THENCE South 00 degrees 54 minutes 19 seconds East (S
0°02'10" E, Rec.) for a distance of 190.88 feet (192.45 ', Rec.)
to the so uth line of the NE¼;
THENCE South 89 degrees 56 minutes 07 seconds West (N
89°29'17 " W, Rec.) along said¼ section line for a distance of
930.70 feet (937.96 ', Rec.) to a½" rebar at the Southwe st
Corner of the SE¼NE¼;
THENCE North 00 degrees 13 minutes 14 seconds West (N 0°16'
E, Rec.) along the west line of the SE¼NE¼ for a distance of
1319.27 feet (1318.03 ', Rec.) to the Point Of Beginnin g.
Said property contains 27.48 acres more or l ess and is subject
to a county road right of way along the west side and is subject
to any other easemen ts or right of ways, existing or of record.
PREPARED BY:
Desert West Land Surveys
2020 Overland Ave.
Burley, Idaho 83318

r; y

h,' b ..--tPage 67

II
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Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pm t.org
ISB # 1134
Attorney for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,

vs.

AFFIDAVIT OF JANICE WEST

DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

STATE OF IDAHO
ss.
County of Minidoka
Janice West, being first duly sworn on oath, deposes and says:
1.
County,

She
Idaho.

is

the duly elected County Assessor

Her office is located in a building owned by the

County at 702 H Street in Rupert,
2.

for Minidoka

Idaho.

Prior to her election as assessor for Minidoka County, she

worked in the County assessor's office for more than 20 years.
AFFIDAVIT OF JANICE WEST - PAGE 1
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She

knows

the

identifying
property

procedures

parcels

for

tax

and

of

the

determining

assessment

purposes

County

Assessor 1 s

ownership
and

the

and

office

values

records

of

used

to

document the procedures.
3.

She has read the contents of this affidavit.

the facts contained herein to be true.

She knows

She is competent to testify

to the facts contained herein of her personal knowledge.
4.

In her capacity as County Assessor she has possession of

the legal descriptions for the individual parcels of real property
against which property taxes are assessed pursuant to the Idaho
Code.
5.

A

RPO9S24E0719 50

copy

of

( Tax 21)

the

former

in the

legal

descriptions

E½NE¼ of Section 7,

for

Township

9

South, Range 24 East of the Boise Meridian, Minidoka County, Idaho,
is attached as Exhibit "A".

A copy of the current description of

said parcel which is identified in the County Assessor 1 s records as
tax 544840,

formerly known as tax 21 in the E½NW¼ of Section 7,

Township 9 South, Range 24 East of the Boise Meridian is attached
as Exhibit "B".
exhibits.

The identifying numbers are on the respective

The description was changed to tax 544840 by the deed

from Mary Ann

Dureau as trustee of the survivors trust of the

Dureau Community Property Trust after it was discovered that the
former legal description for Tax 21 did not close.
6.

Attached and incorporated by reference as Exhibit "C" is

AFFIDAVIT OF JANICE WEST- PAGE 2
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the legal description for Tax 24 in the NE¼ of Section 7, Township
9 South, Range 24 East of the Boise Meridian, now owned by Carl E.
Owen.
7.

Attached hereto

as

Exhibits

"D"

and "E" are

the

2018

Aumentum summaries for the Smith property and the Owen property
respectfully.
8.

All of the attached documen t s are true and correct copies.

Dated this

:2,/Q__

day of April, 2019.

SUBSCRIBED AND SWORN
day of Apr il , 2019.

the

o before me the undersigned on

~!~~

HISHOLM

03
PUBLIC

Notary Publ il6
Residing at - -~-· - ~·Yl.Ai
-=-·'::_____:_
-'7t_ __ __
My Commi ssion expires: ;;z .- l Lt-

AFFIDAVIT OF JANICE WEST - PAGE 3
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I

CERTIFICATE OF MAILING
,,..., / 't---

I hereby certify that on the~~
- - -- day of April, 2019,
I served a true and correct copy of the foregoing AFFIDAVIT upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@gm ail.com
Email: ohiostar46@g mail.com
Cassie Chapman
Northwest Farm Credit Service Counsel
Email: cchapman@rsi daholaw.com
Attorney(s) of record in the above-entitle d matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope add re ssed to said person(s) at the
foregoing address(es) and by email.

Dona~ ~~t ~

AFFIDAVIT OF JANICE WEST - PAGE 4
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EXHIBIT

11

A11

Part of the Ne 1/4 of Secti on 7 of Town ship
9 South , Rang e 24
East of the Boise Meri dian, Minid oka coun
ty, Idaho .
Begin ning at the SW corn er of the NE1/4 NE1/4
of Secti on 7 of
Town ship 9 south , Range 24 East, Boise Meri
dian, which poin t shal l
be the TRUE POINT OF BEGINNING.
Thenc e N 89°09 1 E for 613.7 5 feet
pin: thenc e s 89°9 ' E for 228.6 9 feet toto a a poin t ma~c ed by a steel
pin; thenc e s 7°04' 1:4 11 E (S 7°06 ' E Rec.) poin t marke d by a steel
marke d by a steel pin; thenc e S 2°04 1 11 11 E for 553.7 3 feet to a poin t
(S 2°06 ' E Rec.) for
591.0 feet to a poin t marke d by a steel
thenc e S 0°02 '10 11 E (S
0°04 ' E, Rec.) for 192.4 5 feet to a poinpin;
t
on
the 1/4 secti on line
marke d by a stee l pin; thenc e N 89°29 '17 11
line for 937.9 6 feet to a poin t said poin W along said 1/4 secti on
the SE1/4 NE1/4 and marke d by a P.K. Nail; t being the SW corn er of
secti on line for 1318 .03 feet to the TRUE thenc e N 0°16 ' E along
POINT OF BEGINNING.
SUBJECT TO all exist ing right -of-w ays for
roads , utili ties and
irrig ation or drain age faci litie s and SUBJE
Cont ract of Sale balan ce due to Willi am c. CT TO paym ent of the
Nich ols and Eva w.
Nich ols.
Toge ther with the tenem ents,
itame nts and appu rtena nces
.belo nging or in anyw ise perta ininghered
there to.

1

EXH IBIT "A"

J
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TitleOne
:1 llL1~SGOW

c;:o.

Instrument# 544840
MINIDOKA COUNTY,

RUPERT, IDAHO

04•11•'2018 12:01:31 PM No, of Pllgos: 2
Rocor<lod f<lr! TITLEONE • TWIN FALLS

TONYA PAGE
Fca: .tl5,00
EK,Offiolo Recorder Deputy Susnn As Ion
Eloo!ronionlly Roaordod by Slmp!ifi!o

Order Number: 18308636

WARRANTY DEED
For Value Received,

Mary Ann Dureaur Trustee of the Survfvor's Trust of the Dureau Community Property Trust under
trust agreement dated November 51 2006, the Granter, does hereby grant, bargaln sell and convey unto,
Derlk L. Smith and Jessica R. Smithr husband and wife, as community property with right of
survivorsh Ip, whose current address is 914 9th Street, Rupert, ID 83350, the Grantee, the following
described premises, in Minidoka County, Idaho, To Wit:
TOWNSHIP 9 SOUTH, RANGE 24 EAST OF THE BOISE MERIDIA~',...~
MINIDOKA COUNTY, IDAHO

k,k...

Section 7:

$ t-ff!f{)

Part of the E½NE¼, more particularly described as follows:

Beg! nnlng at the Southwest Corner of the NE¼NE¼ of said Section 7, said corner marked by a 5/B
inch rebar1 which shall be the Point of Beginning;
Thence North 88°42'23" East (North 89°091 East, rec.) for a distance of 609,94 feet (613.75 feet, rec.)
to a ½ Inch rebarj
Thence South 89°35144" East (South 89"09' East, rec.) for a distance of 228.73 feet (228,69 feet, rec.)
to a ½ Inch rebarj
Thence South 07°29'13" East (South 7°04'14" East, rec.) for a distance of 553,78 feet (553,73 feet,
rec,) to a½ Inch rebar;
Thence South 02"08'3411 East (South 211 04'11" East, rec,) for a distance of 590,87 feet (591.0 feet, rec,)
to a 3/8 Inch smooth iron pin;
Thence South 00"54'19" East (South 02°02'1 0" East, rec.) for a distance of 190.88 feet (192.45 feet,
rec.) to the south tine of the NE¼;
Thence South 89 11 56'07" West (North 89°29'17" West, rec,) along sald ¼ section line for a distance of
930,70 feet (937,96 feet, rec;) to a ½ inch rebar at tho Southwest Corner of the SE¼NE¼;
Thence North 00°13'14" West (North 0°16' East, rec,) along the west line of the SE¼NE¼ for a
distance of 1319.27 feet (1318.03 feet 1 rec,) to the Point of Beginning.

Wrnnrnty Deed

l'nge I of2
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11

B"

I;

Ii

11

j.
11
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I

v
I

1·

/

I

,I

Ii
lj

FOR · VALUE RECEIVED tfILL IAM ·
c .. NICHOLS

h. husb and

·•!
l
i

I:.

jt
jl
:f!

l

•f;:..

l
1!

I'

i

{l

Ii

i,l
l111

il!

j

i

I

and'. EVA NICH OLS ,
and wif e, the Gran tors ·, . do herf::
!by
gra
nt,
barg afo, sel l ·..
and- conv ev unto DAVID ·r. NICH
OLS
and wif e, - who se· pre sen t add ress and JACl<IE LYNN ,NICHOLS, }1usband
833 50, the Gra ntee s, 'f::he foll owi is ,17 24° ·o St~e'e1: ',. Rup ert, .~d~ ho
ng desc ribe d p~;e mise s, luca ted
in Min idok a. Cou nty, Idah o, to-w
it:
· :·
·
.
. ~ ·
I
;.
.
.. ·.f ..
Par t of .the NE¼ of Sec tion f of
Tm: msh ip 9
Sou th. Ran ge 24 Eas t ··of ·-the Boit
;e Mer .idia n.
Beg inni ng a·t the sw corn er of th.
N.E¼NE¼ of.·
Sec tion 7 of T. 9 s •. , R. 24 E.
,B.:t-1 •. , w~1ich ·
poi nt sha ll be the Poin t· of Beg
ng. The nce
m. 89 ° ·09' E for 613. 75·. fee t. tq a·inni
poi} J.t; T,henbe ·
N 7° 10 1 44 11 w. for 174 .93 fee
t
to a poi nt on the cen terl ine of {1'16~6' Rec .) . ·
Then ce N 74° 12 1 iJ3 11 N alon g saidthe B-1 Can ali
for 221 .03 fee t to a poi nt; Then cen terl ine.
49 11 W alon g s·ai d•ce nter line for pe S 88? .38'
378 .22 .fee t
to ,a poi nt on the iJi6 th. sec tion
iI .
O
1
s O 16 W alcin g. said 1/16 th' sect lin·e ; Then ce·
ion Une
for .2~3_. BB .fee t t0.~. the Poi nt of
Begi .nni: ng.

.

Con tain s + 3. 0 9 ·acre s and is subj .ect
to a· ·
40. o foot -wid e· can al Ri•g ht-o f-Wa
y·, alo.n

g· the
Nor ther n mos t, side and aJ:s o·su
bjec t.to a· 25.0

foo t wide cou ntry ~oad Righ t-of -Wa
y alon g
the West side .

.

TO HAVE AND.TO HOLD

the
app urte nan ces unto the said Gran said p.re mise s,.-w ith the ir
,
tees . bp.e ir - h~ir s:. and. ,ass .ign s ·: for· 1 eve r. And the said Gra nter s do here by cov enan
t tci·a nd with
the Gran.tees tha t they a~e the
own ers· i:n fee· of said prem
i.se s,'
tha t said prem ises are free from
_all: enqu mbr ance s .'at1,p. tha t th~y
j wil l. war rapt and. defe nd the
same f:i:-om ~1! law ful clai ms ·,wh atsc
ev~
.
.
·. ··:.
.
.·
Sub
3ect
to
1979
Rea l.Pr ope rty Taxe s and O,& M Asse
Jj
~~men ts of the Min idok a Irri gat

il
,.

lj

.I11
!i
!

.,

tt~

DATED this

. ·v-ion ·Di stri.ct

11"- day

for 1979 ~.

of.N ove ~er~ 197 9.

,•

4

.: Wil liam C. · Nic hols .

,I
·f

Eva
. Nicl lols.

,..

.

I

t

..
EXH IBI'. +'
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t.•

.

11
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AUMENTUM - Tax Detail - Tax Information

Page 1 of 1

f!H:'1''1.L'>1 J:.'.I I.I Ill:~

t~i•r,&r"'r'-~~i,,,;l UM
.;..,,-.01:va:f\2<

~
• ~
Af;;,1;.,c,::;.'.:;r-I--a,,

A
TAG: ]"A_G~O_O_B~oooo

PIN: _IU~fJ_9-S24E071950

A1N:

Current owner: SMITH DERIK L{more)
Ownersh·p
1

TIF:

County: 34-Minidoka

Status: Active

Rev acct: 0000024175

Pmt pin:

Tax sale:

ACH pin:

Bi!! type:
Bill dates:

Original

Description: TAX 544840 FJ<A TAX 21 IN ( ... )

Class: 101 Irrigated Crop Land

Roll type: Real Property

vj·i \¥fax Notlce Info Ct~;-·--····-·

Year/Sill [ 2018-101933-A

Surv1vorsh1p

Situs address:

Case:

Geocode:

type: Com~unii:\( Property with Rights of

v]

Print

Bil! Detail ll1 Total Due

1412s12019
Bill 2018-101933-A

Actual

Owner of record:
SMITH DERIK L

November 01. 20_1_8

914 9TH ST
RUPERT !D 83350

Sequence no:
Paid by:

Communication:

U19.68-6

SMITH DERIK L

1

~ ..... ~ •

$0.00

l

I
iI
J.

$0.00 ~

Discount

$0.00

Total Due

$0.00

=Q
=

~

l

;111,,J,,. .._ "'T""_,

~

~-.

~

,...._, ~:- .• ._..,.

-r"""..- L- l

64,584 USO

t

I

27,4760 Acres

1

. !! Total Value

64,584USD

µ

64,584 USD

j

Detail
,-..~,,,.., .J~IS.--

Land Assessed
Total Acres

TAX 544840 FKA TAX 21 IN E2NE4 7-9-24

_
j Charge Summary
,....~:--:~_

$0.00

·! Values/Exemptions

OM---~--~

Total Current

i~

1

Decal no:
\ Description:

$0.00

Adv/Surplus

Paid date: Monday, March 11, 2019
Receipt:

Inst 2-June 20

Delinquent

Amount: $600.50

Ilfilrrl Jf¾..

,-._.,. ...l'!".J.,,. .Ir-..,..~~~ .,. -• -

,:] Net Tax Va Iue
•~

f

V

http://minidokal/GRMJvianatron/WebUI/InfoCenter/RevObj/ROTaxinformation.aspx?CurrentTask=b27968ba-9af3-43a4-89a9-... 4/25/2019

8

H
f:Q
H

::c:

X

fJ:.1

I.()

I'-(])
0)

co

a..

AU ME NTU M - Tax Detail - Tax Info rma

tion
Pag e 1 of 1

1"ou,;o u .ctutr>1~

;t.Ut"AENTUM. uw ~

PIN: RP09 S24E 0.70 370

TAG: TAG 008- 0000

AIN:
Statu s: Activ e

Owne rship type: Fee Simple Own
ersh ip

Counly: 34-M inido ka

Geocode:

Situs addre ss: 276 N 125 W

Case:

Rev acct: 4052

Desc riptio n: TAX 24 IN NE4N E4 7-.9
..24 S(,u l

Pmt pin:

Tax sale:

A

Curre nt owne r: OWE N CARL E(mo
re}

TIF:

Class; 548 MH Real Prop erty Own
Land

ACH pin:

Rafi !:}•pe: Reaf Prop erty

Year/Bill
Bill type:
Bill date$ :

Original

I

j201s-102024~A

vf I *Tax Notice Info Ctr*

Actua l

v{

Print

I 6iH Detail !!Total Due -~-- --·-

Nove mber 01. 20~18

BiJI 2018 -1020 24-A

Inst 2-June 20

OWEN CARL E
PO BOX 723
RUPERT ID 8335 0

Amount: $311.04

I

USA

I
l
I

Paid date: Monday, Dece mber 17,
2018
Rece ipt:

l

Com muni catio n:
818~ 225

I[~lf A

14/25 /2019

···- ...

Owne r of recor d:

. -···-·- ··- ····-·

i

$311 .04

=

Delinquent

$0,00

Adv/Surp1us

$0.00

8
H

Discount
Total Due

.---!

·----

Charge Sum mary

' -- · ···--G;:;;~~~---·-·· ··-· C~di ts
1

l

622.0 8

0.00

~..

Net Tax

622.0 8

•=-

Tax Savin g~-· ·-

410.4 1

· ---

Land Assessed

'I
Tot~! Cr~dits/S~;i~;t
'I
Detail

410,4 1
-

http ://min idok al/G RM Man atro n/Webill!Info

Center/Rev0bj/ROTaxlnformation.aspx?C

t

!mp Assessed
Total Acres

Total Value
I l Total Exem ption s

.

Net Tax Value

Co.
H

$0.00

i

III

$311 .04

l

f£I

~

l

Value s/Exe mptio ns
TAX 24 IN NE4NE4 7-9-2 4 STATEMEN
T OF INTENT 1989 FLEETWOOD

i
i

Paid by: FIRST FEDERAL SAVINGS BANK

Desc riptio n:

f£I

Total Curre nt

Sequ ence no: 1

Decal no:

\r--

$311 .04

47,42 2 USD

#¾

56,70 0 USD , 3,090 0 Acres

104,1 22 USO

45,10 0 USO
59,02 2 USO

urrentTask=b2796Rh::,-O~-n-A~,:;,.& ... Qo ... n

A In~

I~
1'- -

Jvv
l

,,.,,,_n--t

r....

(0

......

(])
C)

co

a..

Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Don ald J. Chi sho lm, Esq uire
Chi sho lm Law Off ice
223 Eas t Mai n Str eet
P.O . Box 111 8

Bur ley, Idah o 833 18
Tel eph one : {20 8)67 8-91 81
Fax :

(208 ) 878 -499 8

Ema il: chis holr n@p mt.o rg
ISB # 113 4
Att orn ey for Def end ants
IN THE DISTRICT COURT OF THE FIFTH
JODICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY
OF MINIDOKJ\

CAR LE. OWEN and ANITA R.

OWEN,

Pla int iffs ,

vs.

DERIK L. SMITH and JESSICA R.

SMITH,

Def end ants .

)
)
)
)
)
)

CASE NO. CV3 4-18 -756
AFFIDAVIT OF DIANA
RODRIGUEZ

)
)

)
)
)
)
)

STATE OF IDAHO

Cou nty of Cas sia
say s:

ss.

Dia na Rod rigu ez, bein g firs t dul y
swo rn an oath dep ose s and

1. I am of ful l leg al age and
pro cee din gs. I hav e rea d the con tencom pete nt to tes tify in the se
the sam e to be tru e. I und erst and ts of thi s Aff ida vit and know
thi s Aff ida vit wil l be offe red
in sup por t of the Mot ion for
Sum mary Judg men t file d by the
Def end ants .
2.

I am emp loye d by Titl eOn e Cor por atio
n. My job titl e is
I hav e perf orm ed titl e wor k for Titl
eOn e

seni or 1ritl e Exam iner

AFFIDAVIT OF DIANA RODRIGUEZ- PAGE 1
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Corp orati on and its pred eces sor, Land Titl
e & Escro w sinc e
12/01 /1997
My job is to exam ine the chai n of title to parc els
of
real prop erty to dete rmin e whet her Title One can
issu
e
poli
cies
of
title insu ranc e insu ring title to owne rs of
real prop erty and
lend ers and issu e othe r poli cies , such as litig
atio n guar ante es.
3.

Title One Corp orati on main tains trac t inde xes
for parc els
for seve ral coun ties in Sout hern Idah o,
inclu ding
Mini doka Coun ty.
A trac t inde x cont ains the reco rds
of all
instr ume nts affe ctin g title to the prop erty
begi nnin g with the
pate nt from the Unit ed Stat es of Ame rica throu
gh the pres ent. As
instr ume nts are reco rded in the offi ce of the
coun ty reco rder , the
title comp any obta ins copi es and post s them to
the trac t inde x for
the parc el desc ribed in the instr ume nt.
of prop erty

4. I exam ined the trac t inde xes for the parc els
of prop erty
now owne d by Plai ntif fs Owen and the Defe ndan
ts Smit h from the time
the prop ertie s were held in the common owne
rship of Will iam C.
Nich ols and Eva W. Nich ols in 1978 .
5. I have also exam ined a copy of the unre cord
ed Idah o Land
Surv eys surv ey date d May 17, 1978 .
The desc ripti ons from that
surv ey were used in the deed from Will iam C.
Nich ols and Eva w.
Nich ols to Davi d I. Nich ols and Jack ie Nich ols
in
No. 2 and in thei r deed date d the 12 th day of Apri 1979 for Parc el
l, 1983 , to Walt er
A. Wood worth , for Parc el No. 1.
6. Atta ched here to are the follo wing instr ume
nts in the chai n
of title from Will iam C. Nich ols and Eva W. Nich
ols
to Carl E. Owen
and Anit a Owen:

A.

Warr anty deed from Will iam C. Nich ols and Eva
Nich ols to Davi d I. Nich ols and Jack ie Lynn Nich W.
ols
reco rded Nove mber 9, 1979 , as Instr ume nt
No.
2978 70, Mini doka Coun ty reco rds (Ex "A"} .

B.

Quit claim deed from Jack ie Lynn Nich ols to Davi
d I.
Nich ols reco rded June 6, 2005 , as Instr ume nt
No.
4786 91, Mini doka Coun ty reco rds (Ex "B") .

C.

Bank ruptc y Trus tee's Deed from Gary L. Rain
sdon ,
Chap ter 7 trus tee for Davi d I. Nich ols reco
rded
Sept embe r 9,
2008 as Instr ume nt No.
4985 93,
Mini doka Coun ty reco rds (Ex "C") .

Each docu ment is a true copy of the instr ume
nt
prop erty reco rds of Mini doka Coun ty, and Exh ibits reco rded in the
"A", "B", and "C"
AFFIDAVIT OF DIANA RODRIGUEZ- PAGE 2
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eac h use the des crip tion for Par cel
No. 2 from the 197 8 Idah o Lan d
Sur vey s surv ey.
7. Att ach ed her eto are the foll owi
ng inst rum ent s in the cha in
of titl e from Wil liam C. Nic hol
s and Eva W. Nic hol s to Der ik L.
Smi th and Jes

sica R. Smi th:

A.

Wa rran ty
Nic hols
reco rde d
Min idok a

dee d from Wil liam C. Nic hols and
Eva W.
Wa lter A. Woo dwo rth, a sin gle
man ,
Apr il 14, 198 3 as Inst rum ent No.
332 795 ,

to

Cou nty reco rds (Ex "D" ).

B.

The 198 9 gra nt dee d from Wa lter
A. Woo dwo rth to
Alb ert Dur eau and Mar y Ann Dur
eau ,
wif e, as join t ten ant s, reco rde d Dec hus ban d and
as Inst rum ent No. 389 090 , Min idok a emb er 11, 198 9
Cou nty reco rds
(Ex "E" ).

C.

Aff ida vit of Dea th of Joi nt
Ten ant reco rde d
Nov emb er 13, 201 2 as Inst rum ent No.
519 799 Min idok a
Cou nty reco rds (Ex "F" ).

D.

Gra nt Dee d from Mar y Ann Dur eau ind
ivid ual ly (wh ose
fir st
nam e
was
inc orr ect ly spe lled
in
the
ind ivid ual gra nt dee d reco rde d Dec
emb
er
11,
198
9,
as Inst rum ent No.
389 090 as May Ann Dur eau ), to
Mar y Ann Our eau as tru ste e of the Sur
viv or's Tru st
of the 0ur eau Com mun ity Pro per ty
Tru st reco rde d
Jan uar y 16, 201 3, as Inst rum ent No.
520 775 Min idok a
Cou nty rec ord s (Ex ~G" ).

E.

Cop y of Des ert Wes t Lan d Sur vey
s surv ey
We ste[ f? Rea l Est ate Gro up reco rde
d the 2nd
of -fi4i4'~,- 201 8, as Inst rum ent No.
544747
"H") .

F.

------

for

day
(Ex

Dee d
from Mar y Ann
Dur eau ,
tru ste e of the
Sur viv or's Tru st of the Dur eau
Com mun ity Pro per ty
Tru st to Der ik L. Smi th and
Jes sica R. Smi th
reco rde d Apr il 11, 201 8 Inst rum
ent No. 544 840 ,
Min idok a Cou

nty rec ord s (Ex "I" ).

8 6.
Ti tleO ne Cor por atio n rec eiv ed
an ord er to issu e a
com mitm ent for titl e insu ran ce for
the sal e of the pro per ty from
the Dur eau Com mun ity PrQ pert y Tru
st to Der ik and Jes sica Smi

th.
Titl eOn e ask ed the Min idok a cou nty
ass ess or's off ice to run the
leg al des crip tion from Exh ibit "G" thro
ugh its dee d plo tter to mak e
sur e the Cou nty wou ld acc ept tha t
des crip tion on the dee d to the
AFFIDAVIT OF DIANA RODRIGUEZ- PAGE 3
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purc hase r. The coun ty resp onde d with an
ema il sayi ng the prop erty
whic h was the subj ect of that deed need ed
to be resu rvey ed, beca use
the desc ript ion did not clos e.
A copy of the ema il is atta ched as
Ex "J".
9. Title One Cor pora tion issu ed a poli
cy of titl e insu ranc e to
Deri k and Jess ica Smit h at clos ing on
Apr il 11, 2018 , usin g the
desc

ript ion from Marc h 23, 2018 , surv ey. No
adve rse claim s to the
prop erty desc ribe d on Exh ibit ~r" were of
reco rd as of the date of
clos ing.
Atta ched here to as Exh ibit \\K" is a true
copy of the
titl e poli cy. (Fil e 1830 8636 )
10.
I
nece ssar y.

am prep ared to test ify to the fore goin
g

Date d this

the

/

g'~

/

'8

fact s

if

µ-,

day

SUBSCRIBED AND SWORN to befo re me the unde
rsig ned on

da y of Apr il , 2 0 1 9 .

~~
aryP ubli c /} -

Jd

Resi ding at 1'4A.,Pf<J,
My Com miss ion expi r es:
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<i{-1/-20:z..3

CERTIFICATE OF MAILING
I hereby certify that on the

day of April, 2019 ,

I served a true and correct copy of the foregoing AFFIDAVIT upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@ gmail.com
Email: ohiostar46 @gmail.co m
Cassie Chapman
Northwest Farm Credit Service Counsel
Email: cchapman@ rsidaholaw .com
Attorney( s)

of record in the above-ent itled matter, by mailing a

copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es )

and by email.

Donald J. Chisholm
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QUITCLA IM DEED

478691

FOR VALUE RECEIVED, JACKIE LYNN NICHOLS, does hereby release, remise,
grant, bargain, sell, convey and forever quitclaim unto DAVID IKE NICHOLS , whose
current address is 276 N 125 W, Rupert. Idaho 83350, the following described premises, tow-it:
Part of the NE quarter of Section 7 of Township 9 South,
Range 24 East of the Boise Meridian.
Beginning at the SW comer of the NE quarter NE quarter
NE quarter of Section 7 of Township 9 S., Range 24 E.,BM., which
Point shall be the Point of Beginning. Thence North 89 degrees
09' East for 613.75 feet to a point; Thence North 7 degrees 10' 44°
West for 174.93 feet (176.6' Rec.) to a point on the centerline
oftheB-1 Canal; Thence North 74 degrees 12' 43" West along
said centerline for 221.03 feet to a point; Thence South 88 degrees
38' 49° West along said centerline for 378.22 feet to a point on the
I/16th section line; Thence South 0 degrees 16' West along said
1116th section line for 233.88 feet to the Point of Beginning.

Contains f 3.09 acres and is subject to a 40.0 foot wide canal
Right-of-Way along the Northern most side and also subject
to a 25.0 foot wide country road Rigbt-of..Way aloag the
West side. Minidoka County, Idaho.
together with their appurtenan ces.

STAIE OF IDAHO
County of Minidoka.

)
) ss.
)

On this ,5 .g.,
day of cJ2:1~
, 2005, before me, a Notary Public in
and for said State, personally appeared JAf; LYNN NICHOLS , known to me to be the
person whose name is subscribed to the within instrument , and acknowledged to me that
she executed the same.

Notary Public fj Idaho
Residing at R ert, Idaho
My Commission expires: fZ, ... a..r-t:J{::,
Instrumen t# 478691
MINIDOKA COUNTY,
RUPERT, IDAHO
2oo,..D6-06
09:37;37 No. of Pages: 1
Recorded for: JACKIE NtCHOLS
DUANE SMITH
Fee: 3.00
~..omcloRecotderDeputy_ _ ___,,.,:;.,..x:._ _

0

E Y h , h; r

1t
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.

Instrum ent # 498593
MINIDOKA COUNTY,
RUPERT, IDAHO
8-9-2008
03:14:14 No. of P~es: 2
Recorded for : RUPERT LAND TITLE

l.:J.

DUANE SMITH
Fee: 8.00
Ex-Officio Recorder Deputy_ _....;~~ -------

AFTER RECORDING RETURN TO:

1122228

BANKRUPTCY TRUSTEE'S DEED

GRANTOR: The bankruptcy estate of David I. Nichols aka David Ike Nichols, filed in
the United States Bankruptcy Court for the District of Idaho, Case No. 08-40259, by and
through its Chapter 7 Trustee, GARY-R AINSDO N, whose address is PO Box 506, Twin
Falls, Idaho 83303.
L.
GRANTEE:

Carl e. & Anita R. Owen (Husband and Wife)

TRUE AND ACTUAL CONSIDERATION: $110,000.00
DATE: Septembe r 4, 2008
Grantor conveys to Grantee all of the Grantor's right, title and interest
in and to the real property described as follows:
Tax #24 in the NE ¼, NEl/4, Section 7, Township 9 South, Range 24 EBM,
Minidoka County, Idaho. Approximately 3.090 acres + or -

Also known as: Residence located at 276 North 125 West, Rupert, Idaho
TO\VNSHIP 9 SOUTH, RANGE 24 EAST, BOISE MERIDIAN, MIDIDOKA
COUNTY, IDAHO
Section 7: That part of the NE¼, more particularly described as follows:
Beginning at the Southwest corner of the NE ¼NE¼ of said Section 7, which point
shall be known as the True Point of Beginning; thence North 89°09' East for 613.75
feet to a point; thence North 7°10'44" West for 174.93 feet (recorded as 176.6 feet) to
a point on the centerline of the B--1 Canal; thence North 74°12'43" West along said
centerline for 221.03 feet to a point; thence South 88°38'49" West along said
centerline for 378.22 feet to a point on the 1116th section line; thence South 0°16'
West along said 1116th section line for 233.88 feet to the True Point of Beginning.

£Y h \ ~ . r
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he u

The Property and any improvem ents thereon are conveyed AS IS AND

WITHOUT REPRES ENTATIO N OR WARRANTY, EXPRES S OR IMPLIED, and by

recording this deed Grantee accepts the Property and improvem ents in that condition.
THIS INSTRU MENT WILL NOT ALLOW USE OF THE PROPER TY
DESCRIB ED IN THIS INSTRU MENT IN VIOLAT ION OF APPLICA BLE LAND
USE LAWS AND REGULA TIONS. BEFORE SIGNING OR ACCEPT ING THIS
INSTRUMENT, THE PERSON ACQUlR ING FEE TITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROP RIATE CITY OR COUNTY PLANNI NG
DEPART MENT TO VERIFY APPROV ED USES.
The Bankrupt cy Estate of David I. Nichols

4~L
Its: Chapter 7 Trustee

ACKNOW LEDGEM ENT

STATE OF IDAHO )

) ss.
County of Twin Falls )
On t h i s ~ day of Septembe r, 2008, before me, a Notary Public in and for said
State, personall y appeared Gary L. Rainsdon , known or identified to me to be the person
whose name is subscribe d to the within instrumen t as the Trustee of United States
Bankrupt cy Court of the District of Idaho, and acknowle dged to me that he executed the
same as such Trustee
CARISSA JACOBS
NOTARY PUBLIC
STATE OF IDAHO

Notary Public foIdaho
Residing in: Kimberly , Idaho

My commissi on expires: April 13, 2012
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1. -

.,,
,mnmI\NTY DEED

1

Wm

c.

c. NICHOL$, also known as
UICHOLS, husband ant:! wife, the Grantora,

FOR VALUE RECEIVED WILLIJ!.J.!

N1.chols 1 and EVA

w.

do hereby grant~ bargain, sell and convey unto WALTER A. l'lOODWOR'l.
single me:;n, whose present address is c/o Philosoph ical Library, :
355 w. Felicita Blvd. {Plaza), Escondido, California 92025,
i' the Grantee, t.hc following described premises,, loca.ted
in Minidoka
··- Co~t.y E· Idaho, to•wit: .

1
~,

· ~h a

TOWNSHIP 9 SOUTH, RA?lG£ 24 EAST, 8015.& MERIDIAt~.

,:
;-,

MINIDOKA couN,7, IDAHO

SEC'UOM 7: 'That pt,rt of tne NE\:, described
mo1·e particula rly as fo11ows:
Et:;i:-.r. ing at t.11e FouthwesL corner of tbc Nt;¼zm~
of said Sectiou. 1. which po.!.nt shall be known
as the TRUE POINT C,f BHGIHNING; ther.ce North

8~ 0 09' En.st for 613.75 feet; thence South 89°09•
for 228.6Y !eot; thence. south 7•(!4•14•

l.efi.t

!f:!st {recorded u

South 1•06' East) f()J." 5~3. 73

feet; thunce South 2•ot•11• East C:ecorded
as Sot.1th 2•of.i• Eatitl !ox- SS!.O !eots tlt•nce
South oco2•101r Baft (raoordei:l as Douth .;•04•
l!astJ fox in.,s feet to a point en t!'.e quub•r
••ctioh lirte qf. $Aid Soct!~n 11 thehce t~>~th
ttg•zg• 11• wost. •lc:.t,9. •.i!d quatter aecti,,n line

f(,1- 93,. 96 f~ot to a t)Oiht., whi.ch point b
cornu of the SE\Nt\. of Hid
Section 7; thenc:e tiort.h 0"16' &ast Along th.a
tte:rt boundary line of ••id SJ:IJiNBtia !or 1318.03
tba f;o1~th"81t

feet to tt.e TRU~ tOJ~T OF BF..GttlhlNG.

'
SUff:JSCT 101 txiating
r~ad ar.d utility ~ut1m0:nta
and r1ght••of-way and all ta~e• Ando, M Mue•mnt a

..

after January lp 1919.

I

'!"O UAV£ AND 10 H~LO tho aaid prOttlsos .. ~it;b t1loir
tut to tht'I •aTtd Cr•rit-e• hi• hoit·• and ••a-t9na fci,r-t11~•r ~
11.tn:l r.ho i:a!d Grantcn£ d:; mif@uY Cuffttt.tit bi and vitli -th4 uraAtff. ·
tMt tht'ly 4te thtt O'lnle1·• in fH of said r,r.e•hait~ th~t •11id

•ppurt~nan..:••

1
•

~r-•i•-»•· "r,u frcut fro,, all enc&Uftbtan~• and th4t thoy will
au lawful claiM vbatl"OGW..r.

'litiltr.lAt -and d•fend t'hCI OIM fro.
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STATE CF IOAMO

)
} ss.
)

County of Mitiooka
.

On this

Li~~ay of April,

~?83, hefor~-~

~?tary

7 J.1.am C.
,; Pnblie in and. for :.:u,o, ~tato, pers.ona.u.y appearea 1·11.J
Nichols and Eva w. Nichols known to me to te the pc_reons whose
names are sub~cribed to die within instrumen t a,1d acknowledg ed
·· to me that they exeoutod the same.
"t

·t
.

f~~

IN WITNESS WHlRF.Of I have hereunto ~et n~ hand and
aH'ixed. ey official seal the day and year first above written.

L "'· r,.,d; t....=

,_'~F~iL_ I_

::, · .::.:. )" : ...Di2.c

-

Res1c..:..ng .:.t R~part' t Idll.ho
My Corumise~on Expires: Life

-•,.... ...

;I

;~

:1
,~
lj1_:

3 32 79 5

·I

!:

ii

.;

I;
'I

...
1

i.~

.

J

·i

~-~.:~
.
Jk

l~~ , ,.lftH

-~--

~..

~'

·111.w11o- .. ~ ..

_,r

.~;

/

-

I :t1t at 'Bl
.·~.ru.,. -~ J~PO
tfl 9!:!-r.~,~~, h
.,,.,:::

\

-I'

,i,, It:

t'

3890 90,

RECOftOIN G REOUE&T£ 0 BV

GLEN L. HAMPTON

138 Escond ido Ave., Ste 116
Vistu, CA 92084

..,

ANO WHEN HECORDE D MA 11- TO

r

ALBERT DUREAU and

MARY AHN DUREAU

,~,

Ofc 11 9 11 l~ '39

6619 Via De La Reina
Bonsa lJ , CA 92003

"f.

1 1
d

_J

r

J

i

MAll TAX $TATEMFNTS TO

ALBERT

V

DGREAU and

HAR\' ANN J)URBAU

:,tt,1t

,...,.
,wr1o,

6619 Via Dr. La Reina

Bonsall ,. CA "92003

J
· - - - - - - - - - - - - - - - - - - - " ' - - - - S P A C E ABOVE
.. .,,s "~""

\ T~,.:.-:,~1~ctsip.m-J p.1ntor(s) dC\~.Uc(f):
l

I

·j~ ! t

7
.Q. •

t
.-r

(

l:

) Ur1i,u:ur1)(1r.1tl-d .arc:,i: (

) Gt)"

-

•

•~sv•c•
-------~

) ,·0111111,ud on fuH wJuc- o( property t.~td. or
o.mtpukd un fuU value less vallll' of lims and tnl."Umb rucn ttmaiftinl at time of ~k.
)

(

f>Jfll'C•~ .. , ~ - ~ •1C.CII TIT~l.

•

t,!m.ft"r W,;\ ;~ $

J}f,-:umCU f:lf)"

THJS UH! FOR RECOAOEll'SUSE · · - -

Individual Grant Deed

'-=At NIJ r,t,00'..4:l;f
fc> 1!1:l'3 <" /1. (2 tnl

oe ____ ____ ____ ____ _ . ffl1l

Hnt /\ \' .\ttJAIU.E C:ONSU>F.RATION, m..'dpt ut' wftich is hereby ackaowkcfFd•
WAt.'ff.k A. llOOPl:IOR'fH • R:t ~ l • Box 507 • Whit ewatc-r- . Cali
Co rain '12232

1

t
·t

tjJ(J\Ntt. Mtu
AtM:ttT DIJR:F.AU and M.\ Y ANN Dl'RUI! • Husband on4 Wife..
as Jo i•t T-enont • •
l ,,,,r<J
!toe la R-..,ims., Bontinl l, Califo,r ni.n -9200'3
I
dw toUHWU'!!:' •J,c"-·ub(-d 1r.d .properly in die
Gount}'f)f
•Unadok a
,Sated
I
ld11.ho:
hL1t.f•\

vi.,

I
~--,

I

Part nf th.c NE l/4 of Sectt,m 7 of 'foveah ip 9

South, RanRe
24 £a~t of the Roi"~ HcridiM Dt Mtqtdo ta ConntJ . Jdnho,
pnrtt,u larly dr8crib cd in txhibir "~ft. vhich is utta~he aore
and~, reftrcn ce Jncorpo rAted her~tB ~• thou:h (utlJ fteld h~reto
forth.

unta

·ro

Ui\Vt: ANO TO HOl,D tho uid pre11lst!-P11 with. thttir appurtN
ltlnr.ir.a

said Grante e. hts b~i,~ and ~~•tin t forever , And
Grantor doe~ h~r~by <o~enn nt to and -:th the Grnntee that itthe daid
i8 th•
ovn~r in f~e of said ~r~•ise s. that ~3id pr~•lse s are fro~ tr~•
all ~ncu•b r~nces nnd that it vlll ~•rr&a t a~d d•f~nd the sa•~
fro■
aft lawful ~tti•s ~hatso~ ~•r.
th~

tbtcd. __J_u..,.n.0,;.,,.t,.,.6.,.,.....,.l..,fJ...,8_9_ _ _
, ••--sr An. OI• t.\U}'OflN lA
fllUHT\' (U/

o,.
me.

San f)f(lo@ft

lw ...

,,

16th day of J11r1t!-, t481J
Naur, hMi< ill ... I°« . . . . .t

lht ~ • .I

"'"""".."~ --rrc-attd - - - - - - - - - - - -

Y.\IJU &, !iQQDYQKIU

""°

~I'~-

f1CMMU11y ltnowft to
or ,rowd to nwoa die
._.""''")' nJdrmtt 1•• k- tf~ ,-rn;ttlt-, .,._.....__ __
Uk<1ibc-J C-l tftc, """-• itMM'llltlll •
ada:aua....,.
thu ..Ua.aJ.... c:uuot41fw:-safflC'.
WJtNf '-.~ mr ltJtkl .-nJ olfirilf w.al,

.-,--ilZ14 I- ~

l-

---------------·~--------------------·~.....~

....

' -

fieXHIBIT "b"
Part of the Ne l/4 of Section 7 of Township 9 south, Range 24
East of the Boise Meridian, ~inidoka County, Idaho~
Beginning at the s~ corner of the NE1/4NE1/4 of Section 7 of
Township 9 south; Range 24 East, Boise Meridian, which point shall
be the TRUE POINT OF BEGINNING.

Thence N 89:09' E for 613.75 feet to a point marked by a steel
P!n: thence s 89 9' E for 228.69 feet to a point r.,arked by a steel
pin: thence S 7°04'14" E (S 7°06' E Rec.) for 553.73 feet to a point
•arked by a steel pin: thence s 2°04 1 11M E (S 2~06' E Rea.) fo~
591.0 feet to a point marked by a steel pin: thence s 0 02'10• E (S
0•04, E. Rec .. ) for 192.45 feet to a. point on the 1/4 aection line
marked by ,e1 steel pin; the11c~ N a9•,9, 11• w along said 1/4 se._:tion
line- for 937.96 feet to a point said point being the SW corner of
the SE1/4NE1/4 and marked by a P.k .. Nail; thence If 0•16' E along
section line for 1318.03 feet to the TRUI POINT OF BEGINNING .
4

SU.8JECT TO all existing right-of•V •Y• for roads, utilities and
i.rrigatio n or drainage facilitie s and SUBJECT TO payaent of the
Contract of Sale balance due to llilliaa c. Nichol• and Eva w.
Hichols ..
Toget;her wltb the t•ne•enta , hereditaMnta •nd appurtenances
hel.OftfJing or in anyv1M pert·afnlft 9 tllereto.
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Instrument # 519799
MIMDOKA COUNTY,

11•13~2012

RUPERT, IDAHO

11:41:11 No. of Pages: 5

Recorded for: M A Y ~ &MAY
PATTY TEMPLE
F : 22.00~
Ex-Officio Recorder Deputy___,~..w4\..-..~...aa:;..----

Above for Recorder's Office Only

AFFIDAVIT RE: DEATH OF JOINT TENANT

STATE OF CALIFORNIA

)
) ss.
COUNTY OF SAN DIEGO )
MARY ANN DUREAU, having been first duly sworn upon oath, deposes and says:
I.

I am over the age of majority and make the following statements from my

own firsthand knowledge.
2.

I state that I was married to ALBERT N. DUREAU at the time of his death.

ALBERT N. DUREAU passed away on June 1 I, 2011. A copy of the Certificate of Death
of ALBERT N. DUREAU is attached hereto as Exhibit HA".
3.

I am the surviving spouse of ALBERT N. DUREAU.

4.

I am the sole heir at law to all property, real and personal, that ALBERT N.

DUREA U had an interest in.
5.

The real property described in attached Exhibit "B'' located in Minidoka

County is presently titled to ALBERT N. DUREAU, the Decedent and myself MARY
ANN DUREAU as Joint Tenants with right of survivorship, as described in the Individual
Grant Deed, recorded December 11, 1989, as Instrument No 389090, a copy of which is
attached hereto as Exhibit "C". Upon the death of ALBERT N. DUREAU on June 11,

AFFIDAVIT OF INDEMNITY re: DECEASED SPOUSE - 1

2011, his interest as a joint tenant automatically was conveyed to be me, MARY ANN
DUREAU, as the surviving joint tenant.
DATED this

~/

day of October, 2012.

STATE OF CAL

--On October _ _ _, 2012, fore me, _ _ _ _ _ _ _ _ _ _ _ _ , a Notary
Public, personally appeared NIA.RY A
DUREAU, who proved to me on the basis of
satisfactory evidence to be the person whose me is subscribed to the within instrument, and
acknowledged to me that she executed the same · her authorized capacity, and that by her
signature on the instrument the person, or the entity on behalf of which the person acted,
executed the instrument.
I certify under PENAL TY OF PERJURY under the laws
that the foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Notary Pufit¼
520648.1

AFFIDAVIT OF INDEMNITY re: DECEASED SPOUSE - 2
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CALIFO RNIA ALL-PU RPOSE ACKNO WLEDG MENT

CIVIL CODE § 1189

who proved to me on the basis of satisfactory
evidence to be the person~) whose nam~) isl.are
subscribed to the within instrument and acknowledged
to me that be"/she/tbe'9 executed the same in
l;KS7her/tb,eir authorized capacity(jes), and that by
piS1her~ ir signature($) on the instrument the
person~. or the entity upon behalf of which the
person($) acted, executed the instrument.

~ •...,;:,,.

.i '"•:J::

-·

·.

I certify under PENALTY OF PERJURY under the
Jaws of the State of California that the foregoing
paragraph is true and correct.

Commission # 1944682
Notary Public • California
San Diego County

1•. ~.- ••Ml '1°Trz·

~l

1

txeirzs1u11?}~

Place Notary Seal Above

Though the information below is not required by law, it may prove valuable to per
s relying on the doc ment
and could prevent fraudulent removal and reattachment of this form to anotrne~~'ffW!RI:-_,.

Description of Attached Documen t

A\:'r \\)t\\1\1' 'il,G:, \ 'i)i ft'\\-\ ov ~a l CV'\ --rt(\) A: tJ-,:
I Q /-t,j / l D I ~
Number of Pages: _ ___.'2--=----

Title or Type ofDocumen t:
Document Date:

Signer(s) Other Than Named Above: _ _---i.N~()---=C)..._T~t-\.:...:X.-"""'\t.-'-=-S
....
~ ..__ _ _ _ _ _ _ _ _ _ __

Capacity(j.es) Claimed by Signer.(,8')

lJ

Signer's Name: ~tA.'f~ f\«v/\
v'r-e..Q...V
□ Corporate Officer - Title(s): _ _ _ _ _ __

;z Individual
i:·J Partner - D Limited □ General
D Attorney in Fact
LJ Trustee
□

Si

RIGHT THUMBPRINT
OF SIGNER
Top of thumb here

RIGHT THUMBPRINT
OF SIGNER

Top of thumb here
□

Attorney in Fact

D Trustee

Guardian or Conservator
Other: _ _ _ _ _ _ _ __

Guardian or Conservator
D Other: _ _ _ _ _ _ _ __

Signer Is Representing: _ _ __

Signer Is Representing: _ _ __

□

□

~~~~~~~~~~~~~-~·~~~~~ 9.-',~""
':@C~~~~~~~~~~~~
© 2010 National Notary Associa1ion • NationalNotary.org • 1·800·US NOTARY {1·800•876•6827
)
Item #5907
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3 3.-3 2 .-1. 9

Legal Description

Part of the NE ¼ of Section 7 of Township 9 South, Range 24 East of the Boise Meridian,
Minidoka County, Idaho
Beginning at the SW corner of the NE¼ NE¼ of Section 7 of Township 9 South, Range 24
East, Boise Meridian, which point shall be the TRUE POINT OF BEGINNING
THENCE N 89°09' E for 613.75 feet to a point marked by a steel pin;
THENCE S 89° 9' E for 228.69 feet to a point marked by a steel pin;
THENCE S 7°04' 14" E (S 7°06' E Rec.) for 553.73 feet to a point marked by a steel pin;
THENCE S 2°04' 11" E (S 2°06' E Rec.) for 591. 0 feet to a point marked by a steel pin;
THEN CE S 0°02' 10" E (S 0°04' E Rec.) for 192 .45 feet to a point on the ¼ Section line marked
by a steel pin;
THEN CE N 89°29' 17" W along said ¼ Section line for 93 7 .96 feet to a point said point being
the SW comer of the SE¼ NE¼ and marked by a P.K. Nail;
THENCE N 0°16' E along Section line for 1318.03 feet to the TRUE POINT OF BEGINNING
SUBJECT to all existing right-of-ways for roads, utilities and irrigation or drainage facilities and
SUBJECT to payment of the Contract of Sale balance due to William C. Nichols and Eva W.
Nichols

Exhibit "B"
Page 95
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RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:
Kenneth G. Coveney
Dosta1t Clapp & Coveney, LLP
4370 La Jolla Village Drive, Suite 970
San Diego, California 92122

Instrument # 520775
MINK>OKA COUNTY,
RUPERT, IDAHO
M&-2013
11:04:21 No. of P.ages: 2
Recorded for : MAY EIROWMNG~MAY
PATTY TEMPLE
F
3.JJO.:''
Ex-Officio Recorder Deputy
~

--,...,..=-~~\.1-----

MAIL TAX STATEMENTS TO:
Mary Ann Dureau
P.O. Box 207
Bonsall, California 92003

APN: RP09S24E071950A

'

-----------·-~ ---~ ··· __ --~
...

... ,...

Space Above This Line For Recorder's Use Only

,.._,_..

--~ .....----·- ---

-··· · · ·--- -·--Transfer to a revocable-livmg trusf.•t{:&7 119.,Q ··

GRANT DEED
The undersigned declares that the documentary transfer tax is $ -0- (No Consideration) and is
□
Computt:d on the full value of the interest of property conveyed, or is
D
Computed on the full value less the value of liens or encumbrances remaining thereon at the time of the sale. The hind, tenements, or realty is
located in
D
Unincorporated Area
D City of
WITHOUT CON SID ERATION,
Mary Ann Dureau (whose first name was incorrectly spelled in the title on Individual Grant Deed recorded December 11, 1989 as
Instrument No. 389090, as "May" Ann Dureau)
hereby GRANTS to
Mary Ann Dureau, trustee of the Survivor's Trust of the Dureau community Property Trust under trust agreement dated November 5,
2006
the following described real property in the City of Rupert, County of Minidoka, State of Idaho:
Part of the NE¼ of Section 7 ofTownship 9 South, Range24 East of the Boise Meridian, Minidoka County, Idaho, more particularly
described in Exhibit "A", which is attached hereto and by reference incorporated herein as though fully set forth.
Dated: December 3 I, 2012

STATE OF CALIFORNIA
ss.
COUNTY OF SAN DIEGO
On December 31, 2012, before me, Kenneth 0. Coveney, a Notary Public, personally appeared Mary Ann Dureau, who proved to me on the basis of
satisfactory evidence to be the person whose name is subscribed to the within instrument, and acknowledged to me that she executed the same in her
authorized capacity, and that by her signature on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

(Seal)

;.
I

/

Legal Description

Part of the NE¼ of Section 7 ofT0vvnsbi p 9 South, Range 24 East of the Boise Meridian,
Minidoka County, Idaho
Beginning at the SW comer of the NE ¼ NE ¼ of Section 7 of Township 9 South, Range 24
East, Boise Meridian, which point shall be the TRUE POINT OF BEGINNIN G
THENCE N 89°09' E for 613.75 feet to a point marked by a steel pin;
THENCE S 89° 9' E for 228.69 feet to a point marked by a steel pin;
THENCE S 7°04' 14" E (S 7°06' E Rec.) for 553.73 feet to a point marked by a steel pin;

__ . ___ . IHEN.CE_S_2~4'U.:.E{S.~.6_: E Rec..) fQr.5_9J.J)_f.e~Jo ..a...pgJ.!lt..markedby a§teel pjp· •
THEN CE S 0°02' 1O" E (S 0°04' E Rec.) for 192 .45 feet to a point on the ¼ Section line marked
by a steel pin;
THENCE N 89°29' 1T W along said¼ Section line for 937.96 feet to a point said point being
the SW comer of the SE ¼ NE ¼ and marked by a P.K. Nail;
THENCE N 0°16' E along Section lme for 1318.03 feet to the TRUE POINT OF BEGINNIN G

SUBJECT to all existing right-of-wa ys for roads, utilities and irrigation or drainage facilities and
SUBJECT to payment of the Contract of Sale balance due to William C. Nichols and Eva W.
Nichols

Exhibit "A"
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Instrument# 544747
MINIDOKA COUNTY.

RUPERT. IDAHO

4-2~2011
03:00:14 PM No. of Pages: 1
Recorded for: DESERT WEST LAND SURVEYS

BREAKDOWN ON THE NE¼
5C<ll,f"•f00"

TONYA PAGE
Fee: 5.00 ~
Ex-Officio Recordet- Deputy_ _ _....,~,p,c..---.:ii«~·~~
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Title One
n tltlc & c8crow co.

Instrument# 544840

MINIDOKA COUNTY,
RUPERT, IDAHO
04-11-2018 12:01 :31 PM No. of Pages: 2
Recorded for: TITLEONE-TWJN FALLS
TONYA PAGE
Fee: $16.00
Ex-Officio Recorder Deputy Susan Aston
Electronic::itly Recorded by Simplifile

Order Number: 18308636

WAR RANT Y DEED
For Value Received,
Mary Ann Dureau, Trustee of the Survivor's Trust of the Dureau Community Property
Trust under
trust agreement dated November 5, 2006, the Granter, does hereby grant, bargain sell
and convey unto,
Derik L. Smith and Jessica R. Smith, husband and wife, as community property with
right of
survivorship, whose current address is 914 9th Street, Rupert ID 83350, the Grantee,
the following
1
described premises, in Minidoka County, Idaho, To Wit:
TOWNSHIP 9 SOUTH 1 RANGE 24 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 7:

Part of the E½NE¼, more particularly described as follows:

Beginning at the Southwest Corner of the NE¼NE¼ of said Section 7, said corner
marked by a 5/8
inch rebar, which shall be the Point of Beginning;
Thence North 88°42 23 East (North 89°09' East, rec.) for a distance of 609.94 feet
(613.75 feet rec.)
to a½ inch rebar;
Thence South 89°35'44" East (South 89°09' East, rec.) for a distance of 228.73 feet
(228.69 feet 1 rec.)
to a½ inch rebar;
Thence South 07°29'13 11 East (South 7°04 11411 East1 rec.) for a distance of 553.78 feet
(553.73 feet,
rec.) to a½ inch rebar;
Thence South 02°08 134 11 East (South 2°04'11 11 East, rec.) for a distance of 590.87 feet
(591.0 feet1 rec.)
to a 3/8 inch smooth iron pin;
Thence South 00°54'19 11 East (South 02°02 110 11 East, rec.) for a distance of 190.88
feet (192.45 feet1
rec.} to the south line of the NE¼;
Thence South 89°56 107 11 West (North 89°29'17'' West, rec.) along said¼ section line
for a distance of
930.70 feet (937.96 feet 1 rec.) to a½ inch rebar at the Southwest Corner of the SE¼NE¼
;
Thence North 00°13 14 West (North 0°16 East, rec.) along the west line of the SE¼NE¼
for a
distance of 1319.27 feet (1318.03 feet, rec.} to the Point of Beginning.
1

11

1

1

11

1

Warrnnty Deed
Page I of2

E~~.1:J.·t
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\\:r~

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee, its heirs and
assigns forever. And the said Granter does hereby covenant to and with the said Grantee, that Granter is
the owner in fee simple of said premises; that they are free from all encumbrances EXCEPT those to which
this conveyance is expressly made subject and those made, suffered or done by the Grantee; and subject to
all existing patent reservations, easements, right(s) of way, protective covenants, zoning ordinances, and
applicable building codes, laws and regulations, general taxes and assessments, including irrigation and
utility assessments (if any) for the current year, which are not due and payable, and that Grantor will warrant
and defend the same from all lawful claims whatsoever. Whenever the context so requires, the singular
number includes the plural.
Dated: April _!l_, 2018

c/1.

?

tz,,v h.kuc,, ~~

Mary ':}DA-0 · reau, Trustee of the Survivor1s Trust of the Dureau
Comm unit Property Trust under trust agreement dated
November 5, 2006

Cf\LiFOWJAState of Mooe, County of_~~i4v"'--fJ-=Ll_l_G_-~=---~O__ , ss,

_:l_

On this
day of April in the year of 2018, before me, the undersigned, a notary public in and for said
state personally appeared Mary Ann Dureau, known or identified to me to be the person whose name is
subscribed to the within instrument, as trustee of the Survivor s Trust of the Dureau Community Property
Trust under trust agreement dated November 5th, 2006 and acknowledged to me that she executed the
same as tr stee.
1

Notary Pu lie
Residing In:
My Commission Expires:
(seal)
FRANCINE CATO

COMM. #2206334 z
Notary Public • Califor.nla ;a
San Diego County
2
Coinm. E ires Jul 21, 2021

Warranty Deed
Page 2 of2
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Smith, Derilc L
From:
Sent:
To:
Cc:

Subject:

Darlene Friesen <DFriesen@co.minidoka.id.us>

Tuesday, March 20, 2018 10:05 AM
Diana Rodriguez
Kelli Jones

RP09S24E071950

This parcel is described by a Tax 21 that rs an older legal. The
description has an unacceptable closure error. As the
count y comes across these "older" legal descriptrons that
have these issues we suggest that a survey be done in order to
clean up and correct the situation. It is especially important when
the property is being sold to another individual.

Thanks.

Darlene Friesen
Minidoka Coun ty Mapper

f'05ox368
R.uperf; JD 83350
2os-+ 36-71 8 r X::;+1

This information is for assessment purposes only.

Minido ka County assumes no liability or respon sibility

for errors or omissions.
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File Number: 18308636
Policy Number: O-9301-004519616

ALTA Owner's Policy (6/17/06)

TitleOne Corporation: Burley
Authorized Agent for:

Stewart Title Guaranty Company

Title One
SCHEDULE A
Name and Address of Title Insurance Company:

Stewart Title Guaranty Company
P.O. Box 2029
Houston, TX 77252-2029

File Number: 18308636
Policy Number: O-9301M004519616
Date of Policy: April 11, 2018 at 12:02PM
Amount of Insurance: $220,000.00
Premium: $965.00
Property Address Reference:

OBare Ground, Rupert, ID 83350

1.

Name of Insured:
Derik L. Smith and Jessica R. Smith

2.

The estate or interest in the land that is insured by this policy is:
Fee Simple

3.

Title is vested in:
Derik L. Smith and Jessica R. Smith, husband and wife, as community property with right of survivorship

4.

The Land referred to in this policy is described as follows:
See Attached Schedule C

TitleOne Corporation
By:

Diana Rodriguez, Authorized Signatory

E'Y

h,; b -.

r
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File Number: 18308636
Policy Number: O-9301-004519616

ALTA Owner's Policy (6117106)

SCHEDULE B
Exceptions from Coverage
File Number: 18308636
Policy Number: O-9301-004519616
This policy does not insure against loss or damage, and the Company will not pay costsi attorneys' fees, or expenses
that arise by reason
of:
1. Rights or claims of parties in possession not shown by the public records.
2. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed
by an accurate and
complete land survey of the Land, and that is not shown by the Public Records.
3. Easements, or claims of easements, not shown by the public records,
4. Any lien, or right to a lien, for services, labor, or materials heretofore or hereafter furnished, imposed by law and not shown
by the public records.
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c)
water rights, claims to title
to water, whether or not the matters excepted under (a), (b), or (c) are shown by the public records.
6. Taxes or special assessments which are not shown as existing liens by the records of any taxing authority that levies taxes
or assessments on
real property or by the public records. Proceedings by a public agency which may result in taxes or assessments, or notices
to such proceedings
whether or not shown by the records of such agency, or by the public records.

7. Taxes, including any assessments collected therewith, for the year 2018 which are a lien not yet due and payable.
8. Liens, levies and assessment of any and all irrigation districts 1 including but not limited to the Minidoka Irrigation District
and the rights, powers 1
and easements of said district as provided by law.
9. Liens, levies and assessment of any and all irrigation districts, including but not limited to the Magic Valley Ground Water
District and the rights,
powers, and easements of said district as provided by law.

10. Conditions contained in Right of Way granted to Mountain States Telephone and Telegraph company, dated July 28, 1916 and
recorded August
9, 1916 as Instrument No. 10225, records of Minidoka County, Idaho. (Covers E½NE¼ of Secction 7, Township 9 South, Range
24

East of the Boise

Meridian)

11. Easement for Erection and Maintenance of Power Line dated November 9, 1979, and recorded November 13 1979 as Instrument
No. 297991,
1
records of Minidoka County, Idaho. (Covers the NE¼, Section 7, Township 9 South, Range 24 East of the Boise Meridian)
12. Deed of Trust and Fixture Filing to secure an indebtedness in the amount shown below and any other obligations secured thereby:
Amount: $160,000.00
Trustor/Grantor: Jessica R. Smith and Derik L. Smith, a married couple
Trustee: TitleOne Corporation
Beneficiary: Northwest Farm Credit Services, FLCA
Dated: March 28, 2018
Recorded: April 11 , 2018
Instrument No.: 544841
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ALTA Owners Policy (6/17/06)

SCHEDULE C
Legal Description

TOWNSHIP 9 SOUTH, RANGE 24 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 7:

Part of the E½NE¼, more particularly described as follows:

Beginning at the Southwest Comer of the NE¼NE¼ of said Section 7, said corner marked by a 5/8 inch rebar, which shall be the Point of Beginning;
Thence North 88°42'2311 East (North 89°09 1 East, rec.) for a distance of 609.94 feet (613.75 feet, rec.) to a½ inch rebar;
Thence South 89°35 144 11 East (South 89°09 1 East, rec.) for a distance of 228.73 feet (228.69 feet, rec.) to a½ inch rebar;
Thence South 07 °29' 13 11 East {South 7°0411411 East, rec.) for a distance of 553. 78 feet (553. 73 feet, rec.) to a ½ inch re bar;
Thence South 02°08'3411 East (South 2°04111 11 East, rec.) for a distance of 590,87 feet (591.0 feet, rec.) to a 3/8 inch smooth iron pin;
Thence South 00 °54'19 East (South 02° 02' 10 East, rec.) for a distance of 190. 88 feet (192.45 feet, rec.) to the south Ii ne of the NE¼;
Thence South 89°56 07" West (North 89°29'17" West, rec.) along said¼ section line for a distance of 930.70 feet (937.96 feet, rec.) to a½ inch
rebar at the Southwest Corner of the SE¼NE¼;
Thence North 00°13 114IJ West (North 0°16 1 East, rec.) along the west line of the SE¼NE¼ for a distance of 1319.27 feet (1318.03 feet, rec.) to the
Point of Beginning.
11

11

1
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Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street

P.O. Bax 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax:: {208) 878-4998

Email: chisholm@pmt.org
ISB ~~ 113 4
Attorney for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.

OWEN,

)
)
}

CASE NO. CV34-18-756

)

Plaintiffs,

)

vs.

)

□ERIK

)
}
)

L. SMITH and JESSICA R.

SMITH,
Defendants.

DECLARATION OF D. LIND GARNER

)
)

)
)

I, D. Lind Garner, attest to the following facts:
1.

I am of full legal age and competent to testify to the

matters set forth in this declaration.

I reside at 255 West 200

North, Rupert, Minidoka County, Idaho. I have read the contents of
this Declaration and know the same to be true.
2.

I have lived at the same address for more than 50 years.

I have farmed my own farms and have rented ground from other farm
owners for all of my adult life.

My home and the farm I own are

DECLARATION OF D. LIND GARNER-PAGE 1
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within 3 miles of the farm ground owned by Derik and Jessica Smith,

which is the subject of this litigation.
3.

I have leased the 25.7 farmable acres of the ground now

owned by Derik Smith and Jessica Smith from 1990 to the present

under a farm lease with Albert Dureau, dated June 25, 1990.
of the lease is attached.

A copy

The farmable acreage was determined from

aerial maps used by USDA farm programs.
4.

As a farmer I only wanted to pay ground rent for the 25.7

farmable acres of the ground owned by Dureaus.

The ground they

owned which was among the trees on the north side and north of the
trees could not be farmed efficiently without removing the trees,
so I was not charged rent for that portion.
5.

The written lease agreement is based on oral discussions

before the 1990 farming season.

I started farming the ground in

1990 before the lease was actually signed.
6.

The farm ground was irrigated with water from the Minidoka

Irrigation District pressurized by a booster pump on the bank of
the B-1 canal adjacent to 125 West Road.

The water is delivered

through a buried mainline which runs south from the bank of the
canal along 125 West Road across the property then owned by David
Nichols and now owned by Carl and Anita Owen to the property now
owned by Derik and Jessica Smith.

An elbow brings the pipeline to

the surface where a portable mainline is attached to deliver water
under pressure to wheel lines to irrigate the 25.7 acres.

DECLARATION OF D. LIND GARNER- PAGE 2
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7.

The

Nichols

family,

which

had

originally owned

the

property purchased by Dureaus, owned the portable mainline and the
lines on the Dureau property.

wheel

I

purchased the portable

mainline and the wheel lines from the Nichols family when I leased

the farm ground from Dureaus.

The Dureau family did not own the

portable

lines

mainline

and

wheel

which

watered

the

Dureau

property.
8.

Under the lease I paid the annual Minidoka Irrigation

District operation and maintenanc e assessmen ts against the Dureau
property for all 27.65 acres owned by oureaus.
9.
to year.
farming

The 1990 lease agreement automatic ally renewed from year
I continued to farm the 25. 7 acres through the 2018
season

as

tenant

of

Smiths

after

they

purchased

the

property in 2018.
10.

After a

few years of leasing the Dureau property I

received a phone call from David Nichols who owned the property now
owned by Carl and Anita Owens.

I believe it was in 19 95. David

said he was concerned that he had been letting irrigation water
from his property get out of control and damage my grain crops.
After my grain was harvested David and I created a small berm to
keep

the

irrigation

water

from

David

Nichols'

property

from

David and I used our tractors to create the berm.

The

entering the field I was leasing.
11.

height of the berm was about the height of the six inch portable

DECLARATION OF D. LIND GARNER~ PAGE 3

Page 107

mainlin e.

The berm started at the east side of a tree which was

about 430 feet east from 125 West Road.
150 feet

north

just

positio ned.

of

where

the

It ran easterl y for about

portab le mainlin e

has

been

We tempor arily removed three 50 foot section s of the

portab le mainlin e to allow us to create the berm.
12.

The

berm

we

constru cted

preven ted

David

irrigat ion water from damagin g my crops in future years.

further

issues

or

discuss ions

regardi ng

the

berm

or

Nichol s'
We had no
David's

irrigat ion water.
13.

David Nichols lived next to the Dureau proper ty on the

propert y now owned by Carl and Anita Owen through out the 1990 1 s and
early 2ooors.

He knew that the Dureau proper ty was irrigat ed from

the B-1 canal under pressur e from a pump on the canal bank through
the buried mainlin e across the west end of his proper ty to the
Dureau proper ty.

The same pump and pipelin e system are still in

the same locatio n and are still being used.
14.

My author ity over the propert y owned by Albert Dureau was

limited to my right to farm the 25.7 acres.
exercis e author ity over any of the
Dureaus .

I did not attemp t to

remaini ng

ground owned by

I did not indicat e in any way to David Nichols that

creatin g the berm was intende d to change the common bounda ry of the
David Nichols and Dureau proper ty.

Our conver sation was limited to

creatin g the berm to protec t my crops.
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Dated this

~ (e flt day

of March, 2019.

CERTIFICATION OF D. LIND GARNER
IDAHO CODE SECTION 9-1406

I certify and declare under penalty of perjury pursuant to the
law of the State of Idaho that the foregoing is true and correct.
Dated this

Pi t,14 day

of March, 2019.

~~~-~
D. Lind Garner
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CERTIFICATE OF MAILING
I hereby certify that on the

~(p +- day of April, 2019,

I served a true and correct copy of the foregoing DECLARATION OF D.
LIND GARNER upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@ gmail.com
Email: ohiostar46 @gmail.co m
Cassie Chapman
Northwest Farm Credit Service Counsel
Email: cchapman@ rsidaholaw .com
Attorney( s) of record in the above-ent itled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es ) and by email.

Donald J. Chisholm
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FA.ItM LEA S~

and D .. LIN D GARNER of Rou te
i# 5, BOJC 527 5, Rup ert, . Ida ho
833 50,

WITNESSETll:

l.

,.

I

I

The Les sor , for and in con sid era
tio n of the ren ts,
cov ena uts ~nd agr eem ent s her ein
aft er men ~io ned ' and res ery ed fro
~
the Les see to the Les sor , doe
s her eby lea· se unt o the Les see
, and
the Les see lea ses from the Les sor
the fa,:m lan ds- onl y, not the
farm stea d and bui ldi ngs on the
fol low ing des crib ed rea l pro per
ty
situ ate d in Min ido ka Cou nty , Ida
ho:

I

,I)£

~j
..

)<.._

7

r.'9' s-

.J ,. ,.,.. .... ..

.

4 ..:t4 .t:
-··

tf_...,:...,,.

fi'-u .;.,, .d~~

.

to nav e and to hol d the sam
e sub jec t :to ~~e . str ict pe:t
'for man ce of

thi s Far m tea se by the Les see and
all of the ~~~ ~na nts a nd
con di~ ion s con tain ed her eby and
by hitn to be kep t afid per for me
d,
·tor {!14,':e:-· ., .
ye·a~TsY conunenc-iilg

(7 r

-on·· 'the ' "'d'~l~·e{..lte" (ea' f-ai id

cin
at noo n, Dece m b er 31 , l9...1.J.
L-..•

~e11d±rrg··-· '..., --.

Tha t thi s sha ll aut om atic ally

!ren ew eac h yea r her eaf ter un d er the

S

ame term s and con diti ons as

her ein unl .ess term ina ted as prq
vid ed belo ,.z.
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The Les sor

~r-8 ..~b o.A. }/

ui1u "t:.1 ..u.c mtu: s

aaa:c. ue am:m.a.n. 1re :nt sha
l.l. rem aain unc han ged
for eac h sub seq uen t yea r un les
s :mo dif ied h wr itin

g sigi1:1d by .al l.

the par t:ie s ..

In the eY ent eit he r pa rty ele
cts to ~eJr?Dinate 1:hie
Le ase , suc b pa rty sba 1lq · on
or bef ore No vem ber

20t .ba sen d wr it.t en
no tic e~ ce rti £ie d ma il. •it
h ret w: n rec eip t tu the oth
er pa rty of

the ter mi nat ion of thi s lea
sa at the add res ses of the
par t.ie m
abo ve. Sa id teJ ;JQ ina tio n sh
ali be eff ec tiv e on nec em ber
31 st of
the yea r in wh ich the wr. i tte
n no tic e is PJti ,ile. d •.
A...

8 ·() .~

To pay·_ as ren tal the suem
of $ _ _ _ _ _ __

per

aor e for far ma hle acr es, the
.pa rti es agr ee the ex act acr
eag e is
acr es, . to be pa id as :fo llo
.,,,.
\ift2tr.Y J'il/t> .le&.S'-- 7'a be (jDlws ;
:d A~ .. ~J- :t9} l!o- ;;/O· ~·'! J!_
oh e-b alf on or bef ore Ap. ri).
on e-h alf on or bef ore Wovem 20 u 19 '7b i a.a-ad
ber 20 , 19 9p, •

D.

To kee p and ma int ain the we eds
in co ntr ol and to
app .ly che nai cal spr ay for the
sam e.

~

I

c.

~o do all . trl'ork upo n sai d
p:re mi. ~es and t:o .irr iga i:<e ,,

ten d, cn 1ti va te, car e for · aun
d h~ es i: all cro ps in a goo
d and
Jfar mc r1i ke ma nne r. wi tho ut wa

ft_~
C,:l..V.

ste .

D.

~~~ ~ f . . s p w - ~ . '

f the pre mi ses a~c i':to

.~-:~t

for
pay all irr iga tio n pw npb ag
co~ ts for . irr iga -

1
) tio n of the pre mi ses and ma
in:t ena nc: e and rep air the reo
n.
3. TBE LESSOR. AG .Wm s:
A.

le~ sed pre mi ses in a ~im ely
£aa hiu n.
4 • · IT IS UNDERSTOOD AND
Am umD 'rW \T:

A.

:en

the eve nt the Le sse e 8ha l.l. fa
il to pay the
ren
~a
ls
or
sha
l1 £ai 1 in any oth er agX"eeanen
1
t of thi s Lea se her ein
con tai ned , the n tb: s Le sso r may
ten u.n ate thi s Le ase fo~ thw it.h
v
and may re- en ter sai d pre mi ses
and car e £o r and ha rve st all
cro ps
and ma rke t 1:he satn eu 4ed uct ing
the ref rom all aimotmts due -the

Page 112

1

sur plu s, if any , to the Les see
.

~

D.

If the les see kee ps and p~r for
ms all of the cov ena!11::s and qon dit- 1:o ns of thi s
Lea sev tlle Les .sol : agr

ees tha t he
sha ll hav e the qu iet enj oym
ent of· the pre mis es du• ring
the term
her eof .

I
---,i
'I
I

c.

lf 1:he Les sor sel 1s s'ai d pre
mis es

of·-··tl'r±s-1:ila:a Se flie ' r,e·sseeag
rees to

gfV ethe

dux:.:n:_t~~- t~-~_'.1,'_

./

p~r oh ase: i: pos ses s i~n /

of the lea sed farm lan ds imm edi
ate ly fol low ing har ves t of the
farm cro ps, exc ept Les see may
fee d liv est ock on 1:he pre mis
es

un til the exp ira tio n of the
Lea se.

o.

To per mi t the Les see to remov-e
any t?~ rin kle r
equ ipm ent il1 sta l.le d or use d
by the Les see at the exp ira
tio n of
thi s Lea ·se ..

E..

The pa rti es agr ee tha t th~
Les see sha ll ltav e and
use all of the Go- v-er nme nt Wh
eat Al_ lotm ent for the lea
sed pre m-

ise s, pro vid ed the Les see agr
ees to res tor e to the Les sor
his

pro por tio nat e sha :r~ of suc h
wh eat al.l c.tm ent as·: ·rec ei'v ie(:
f;.. •~1e·ss any

red uct ion s the ret o by rea son
of Go ver nm ent Wht1!at. All otm ent
.
red uct :i.o hs.

IN WITNESS WHEREOF the pa rti
es her eto hav e her eun to

sig ned the i.r nal lles as of the
day and yea r fir st abo ve wrH
:ten ..

~ Q d -4 .,

R<? ,-4 <6, ----

LESSOR

............ ...... -

-- -'- -- -- --.... --

--;~,,t _

_,,_.

--
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Identi ficatio n Number

Lls1 a c.count number{s) here: {See Instructions) ►

···---··-·--..···•···-·---·····-··········-··-····...···········-······-····-··-·--········H••······-·····•·

PART t-Taxp ayer Identific ation Number

PART U.-Bac kup Withholding On
Accounts Opened After

12/31/8 3

Enter the taxpayer identification number in the
appropriate box. for most individua l taxpayers,

Check the box if you

are- NOT subject to

this is the social security number.
Note: If the account ls ir1 more than ane name,

backup

OR

withhofd lng

under the provisions of
section 3406(a}(l)(C)
.Employor ldcnHf/eaUon l'lumbc-.r
of the fnternal Revenue
Code. • • • • • • • •
(See HighUghl below.)
CerUficaUon.-Under the penalties of perjury, f certify that the Information
provided on this form is true, correct, and comprete.
see the chart on page 2 for guideline s en which
number to give the payer.

Signature- ►

fnstru ctiOns (Section referonces are to the Intoma! Re.venue C!Jde.)
Highligh t for Jnterest or Dividend Accounts Opened After
l 2/31/83 -Backu p WJtflholding

You may be no1ified that you are subje::t to backup withhotding under
because you have underreport~ interest or
dividends or you were required ta butt.ailed to tile a return which would
have•includeef a reportable interest or divitlend payment. If you have NOT
been so no:ifiecJ, checlt th& box In PART If. Nate: Backup withholding may
apply to existing accounts as well as accounts 1Jpened after December 31,
19B3.
!ii ectioo 3405(a){l)(C)

Ca uli,;m~ There are other situations- where you may be subject to backup
withholding. Please re.ad the, instructions beloweilrefufly.

Purpose of Form
Use this form to report the taxpayer identirii;ation number mNJ of the

record owner of the account to the payer (or broker).
Beginning January 1. 1984. payers must generally withhofd 20% of
ta:i:a:iie interest, divtdend, and certain other payments if you fail furnish
p2:yers wi:h the correct taxpayer ictenti1icaUon number (this is refto
erred to as
bacl'.up wJthhordinR}. For most individual taxpayers, the ta:.:payer
identification nurnoer is the SO(:ial security number.
To prevent backup withholding on these payments, be sure to notify
payers of the correct taipayer identification number and, for accounts you

opt,n afler December 31. 1983, JJroperly certify tllat you are not subject to

Date ►

Payments of Interest .

Dividends

•

ge

Accounl$ Opened 8cforeJo,nuary 1, 1984

To certify that the texpayer identification number rs correct for accoun~s
opened beforsJanuary 1. 1984, fill out your name and adcrress, enter your
account number(s)

(if applicable), complete Pan J, sign and date the fo,r.i
and return it te>th& pa)'er.

Accounts Opened Afi.cr D~eember 31.1983
To certif.t' that the t2:v!:layer identification numbar is correct and that yo..,1 a•e
not subie:t10 bact<upwithhold'ing undersect1011 JaOo(c:)ClXC) to: 2ccc~;;t.s
opened after Oecamber31, 196::J, fill out your nameanc:fadd~ss, entr:-r
your a::counl number(s) (it :applicab!e), complete Parts ! and 1J, sign and
crate th(!- f1;1rm and return it to 1he payer.
Jr you are subject tc backupwithholdingamf are merely providing: yo:.i.r
correct ta1.payer identification number to the payer, fill out )'our nam~.
address, enler youraccounlnumber(s) C1f applicable), and complete F-a~ I,

Other Payments
ff you are merely providing your correct taXpayer identification number to
tfle payer for payments other than interest, dividends, a no patronage
dividends, vou need not sign this fo:m. Fm our :you! name and' .itl"d~ess,
enter your ao::ouht nurnli-er(s} (i( applicable}, complete Pa rt I 2nd return
the form to the

back.up withholding under section 3406{a)(l){C),
Yau may use this form to- certify Iha t the tall:payer ldenfrfication number
you are giving the pc1yer f!:i correct and 1 -for accounts opened after

Account Numbers

Backup Withholding

If you have more than one .account with the same payer {for example. a
savings account and a certllicate of deposrt tit the same b2::ik). the pate'
may request a .separ,1te Form w.9 for eatfl account depending on ho.v th~
payer's records 41re f-lept.

December 31, 1983. that you are not subject to backup withholding.
If the qa)'er,Provi_des a different form than ftirm w.9 to ,eguest the
ta,,ip.ayer 1dent1f1cat10n number. ptease use it.

Yo!.! are subjer;t to bac~u;, withholding if:
(l) You fail to fum1s1l your taxpayer identification numberto the. payer, OR

(2) The- Internal Revenue Service notif;es
inco:rect taxpayer ide1!1f1c2:tu;in number, ORttn;i payer that youfomlshect an
(3} You are no:1fied th2:! you are subject to backup v.-itnholding (under
section 3~06(a)(l} {C)}, OR

£~) for an interest or dividend account opened after December 31,
lSS:3, yot.1 fail to cettifrto the payer that you are QOt subjE:ct to backup
withholding- under (3) above, or fall to certtfy your tIDtpayer ide11tificatiot1
num::.Cr,
For payments other than lnl erest or dh,idetnfs. you are subject to biI~Up
w1:ht1 tildi"tg only if {1) or (2) abm·e arp1res.
(S5c, the: section on th,e back t1Ued ·•P.s.)'ees Exempt fron, BacJ.:up

\'J11i-io!::flr'ii;.'.)

(G;v:e this form to the paye~ not

payer.

What Number to Give the Payer
Give the pa}'ertflesocii::J security nurnber oromployerltie!l~ificati~n
number of the recotd ovmet of the account. If the account belo:;gs to you
as an inC:wicfuaf, 6 ve your 5□cial securit}" number. Jf the acco:.1nt 1s in mo:-e
tha:10:ie narneo! is notm lhena:ne oftheactlJal owner, s1::e the ct.~n o:i
p,;tge 2 for guidelines on which number tu report.
1

Obtaining a Number
If you d'on't have a taxpc,yer iden1il1cation nvmber or you dan'1 know yo:.:r

number, obtain FormSS•5. Applicat1on for a Social Securit; Nomber Card,
or Form SS-4. Applicalion tor
Employer flkntiiica!ion Number, at the: lo.cal
officr: of th!: Social Security Administration t:Jr the Internal Re-,..1:n~e S<=r..-ic.e
1
and a::,;; i far a numbe-r. Write "appJie,;;I for" In P.::rt 1in ;;lace: c1 yo~r
numt:er. WfiE:nyou gei a n..imba;.su~rni: anew f"o:m v;.910 tt:e r;:-:1r:r.

to the Internal Revenue Service}
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CERTIFICATE OF MAILING
I hereby certify that on the

~6t-

day of April, 2019,

I served a true and correc t copy of the foregoi ng DECLARATION OF D.
LIND GARNER upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert , Idaho 83350
Email: carleow en@gm ail.com
Email: ohiosta r46@gm ail.com
Cassie Chapma n
Northw est Farm Credit Service Counse l
Email: cchaom an@rsid aholaw. com
Attorn ey(s) of record in the above- entitle d matter , by mailing a
copy thereo f in the United States ma il, postag e prepaid by first
class mail, in an envelop e address ed to said person (s) at the
fo regoing addres s(es) and by email.

DECLARATION OF D. LIND GARNER- PAGE 6

Page 115

Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Dona ld J. Chish olm, Esqu ire
Chish olm Law Offic e
223 East Main Stree t
P.O. Box 1118
Burle y, Idaho 83318
Telep hone : (208) 678-9 181
Fax: (208) 878-4 998
Emai l: chish olm@ pmt.o rg
ISB # 1134
Attor ney for Defe ndan ts

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARL E. OWEN and ANITA R.
OWEN,

CASE NO. CV34 -18-7 56

Plai ntiff s,

vs.

DECLARATION OF MARY ANN DUBEAU

DERIK L. SMITH and JESSICA R.
SMITH,
Defe ndan ts.

I, Mary Ann Durea u, attes t to the follo wing facts :

1.

I am of full lega l age and comp etent to testi fy
to the

facts set forth herei n.
2.

I know the facts herei n to be true of my own perso
nal

know ledge .

I am exec uting this Decl arati on at the requ est of Derik

and Jessi ca Smith , the Defe ndan ts in the above entit
led matt er.
3.

I unde rstan d that this Decl arati on will be prese nted
in

supp ort of a Motio n for Summary Judgm ent to be filed
by Derik L.
DECLARATION OF MARY ANN DUREAUM PAGE 1
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Smith and Jessi ca R. Smith regar ding their owner ship of
prope rty
they purch ased from the Survi vor's Trust of the Durea u
Community
Prope rty Trust in 2018.
4.

In 1989,

my husba nd,

Alber t Durea u,

and I,

joint

as

tenan ts, purch ased the prope rty descr ibed in the deed from
Walte r
A. Woodw orth which is attach ed as Exhib it "A".
5.

My husba nd and Walte r A. Woodw orth were frien ds.

Walte r

Woodw orth offer ed to sell the prope rty to my husba nd and
me.
6.

Prior to the sale, my husba nd and Walte r Woodw orth went to

Idaho to look at the prope rty and discu ss the sale. Subse
quent ly,
Alber t and I purch ased the prope rty from Walte r Woodw orth.
7.

Walte r Woodw orth would not have sold the prope rty to us

witho ut tellin g us if he had agree d to give an adjoi ning
lando wner
part of the prope rty, or if he was aware that anyon e was
claim ing
a portio n of the prope rty he was sellin g to us.
8.
we

known

My husba nd and I would not have purch ased the prope rty had
of any dispu te

regar ding the

accur acy of

the

legal

descr iption or the true bound aries of the prope rty.
9.

On June 11, 2011, my husba nd, Alber t Durea u, died.

had a paral yzing injur y in 2 0 0 0.

Alber t

He did not trave l to Idaho

betwe en the time of his injur y and the date of his death
in 2011.
After his death I

recor ded an affid avit and copy of his death

I

certi ficat e in Minid oka Count y estab lishin g the termi natio
n of his
joint tenan cy.
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10.

After Alber t's death I convey ed the prope rty to myself as

Truste e of the Surviv or's Trust of the Dureau Commu nity Prope
rty
Trust under trust agreem ent dated Novem ber 5, 2006, by deed
dated
Decem ber 31, 2012.
11.

A copy is attach ed as Exhib it ~B".

From the time the prope rty was deeded to Alber t Dureau

and me until the prope rty was sold to Smiths , we or our trust
of
Dureau Assoc iates or JDC and Assoc iates paid the prope rty taxes
on
the prope rty.
12.

During the time my husban d and I owned the prope rty, the

farrnab le portio n of the prope rty was farmed by D. Lind Garner
under
a

farm

lease

agreem ent

payme nts f ram Mr.

entere d

in

1990.

We

receiv ed

Garner during the time we owned it.

rental
D.

Lind

Garner paid the irriga tion distri ct assess ments under the
lease
agreem ent.
13.

tenant ,

It has

been report ed to me that

and David Nicho ls,

D.

Lind Garner ,

our

who owned the prope rty north of our

prope rty, create d a low berm on our prope rty beside a portio
n of

the cultiv ated field to preven t runoff from the prope rty of David
Nicho ls

from

reason able

damag ing Lind's

for

Lind

to

do

crops

so.

D.

on

our prope rty.

Lind

Garner

did

It
not

was
have

autho rity to agree on our behalf to change the bounda ry
of our
prope rty, and he did not reques t to do so.

We were not aware of

creati on of the berm.
14.

To the extent the prope rty north of the berm was used by

DECLARATION OF MARY ANN DUREAU~ PAGE 3
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neig hbo rs to the nor th, the use was with
out my know ledg e or tha t of
my husb and whi le he was livi ng.
15.

Alb ert and I like ly wou ld not have obje
cted to use of the
por tion of our pro pert y nor th of the
cult ivat ed fiel d by our
neig hbo rs when we were not usin g it,
but we wou ld not have let
som eone have it with out mak ing a form al
wri tten agre eme nt and the ir
com pens atin g us for it. We did not ente
r any agre eme nt eith er ora l
or wri tten for tran sfer of any por tion
of our pro pert y to Dav id
Nic hols or to Car l or Ani ta Owe ns, and
we wou ld have defe nde d our
titl e if we had known som eone wou ld mak
e a clai m to it.
16.

The por tion of the pro pert y nor th of the
cult ivat ed fiel d
stil l had valu e, alth oug h we were not
acti vely usin g it.
17.

In 2017 , as trus tee of the surv ivo r's trus
t of the Dure au
Com mun ity Pro pert y Tru st, I list ed the
pro pert y for sale with Amie
Hal stea d of Wes terr a Rea l Esta te Gro up.
Aft er exch ange s with Der ik
Smi th and Jess ica Smi th thro ugh Amie Hal
stea d, I agre ed upon a sale
pric e and term s for sale of the pro pert
y. Purs uan t to the agre eme nt
Wes terr a had the pro pert y surv eyed for
me befo re the clos ing.
18.

I exec uted the deed conv eyin g the pro pert
y to Der ik and
~es sica Smi th with the und erst and ing tha
t the surv ey perf orm ed by
Des ert Wes t Land Surv eys corr ecte d defe
cts in the lega l des crip tion
used in the deed from Wal ter Woo dwo rth
to Alb ert Dur eau and me and
tha t the pro pert y deed ed to Smi ths was
the same pro pert y my husb and
and I had purc hase d from Wal ter Woo dwo
rth.
DECLARATION OF MARY ANN DUREAU- PAGE
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19.

If I had been aware that Carl and Anita Owen or their

prede cesso rs in title in prope rty north of our prope rty claim
ed an
owne rship inter est in a porti on of our prope rty, I would not
have
sold the prope rty to Smith s witho ut first havin g the
issue
resol ved.

Dated this

/Ll $day

of March , 2019

w

CERTIFICATION OF MARY ANN Du.REAU
I certi fy and decla re under pena lty of perju ry pursu
ant

to the law of the State of Idaho that the foreg oing is true
and
corre ct ..
Dated this

ffe

/0 -

day of March , 2019.

DECLARATION OF MARY ANN DUREAU-- PAGE 5

Page 120

CERTIFICATE OF MAILING

I hereby certify that on the

d':i"""

day of April, 2019,

I served a true and correct copy of the foregoin g DECLARATION OF
MARY ANN DUREAU upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowe n@gmail .com
Email: ohiostar4 6@gmai l.com
Cassie Chapman
Northwe st Farm Credit Service Counsel
Email: cchapma n@rsidah olaw.com
Attorney (s) of record in the above-e ntitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by email.

Donal~
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ALBERT DUREAU and
MARY ANN DUREAU
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'l'hc ondcrnlgnccl gmntor(s} declnrc(s): ~-L
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) computed <lll full valuu of property co1~vcyed,• or
) computed on full vnlue less value of liens nnd encum
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ALBERT DUREAU and MAY ANN DURBAU, Husb
and and Wife , as Join t Tena nts,
6619 Via De Le Rein a, Bon sall, Cali
forn
ia 92003

rite following <lcsc1·lbt:d roul property in the

County of

-•,

Mini dolca

, Stnte of
Idah o:
Part of the NE 1/4 of Sect ion 1 of
Town
ahip'
·g Sout h, Range
24 Rest of the Bois e Meri dian , Mini
doka Coun ty, Idaho 1 more
parl: it!ul ei·ly desc ribed in Exhi
11 A11
bit
, whic h is at:tB ched here
to
encl by 4efe renc e inco rpor ated here in
as thou gh fully set forth .

TO ahVE AND TO HOLD the said prem ises,
with thei r appu rtena nces
unto the said Gran tee, his heir
and assig ns fore ver. And the said
Gran tor does here by cove nant to s and
owner in fee of said prem ises, that with the Gran tee that it is ttle
said pre~ ises are free from
all encu mbra nces and that it will
warr ant and defe nd the same from
all lawf ul claim s what soev er.

l)11tad, _ _
J...,u....n_e_1___6~~...·....
l.._~,;;;8.:..9_
S'l'/\'fB 01 1 CAL11;01~NIA
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on
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WALTER A~ WOODWORTH
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nscrow or Loan No, _ _ _ _ __
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EXHIBIT "A"
Par t of the Ne 1/4 of Sec
7 of Tow nshi p 9 Sou th, Range 24
Eas t of. the Boi se Mer idia n, Mintion
idok a Cou nty, Idah o.
Beg inni ng at the SW cor ner
the NE1 /4N El/4 of Sec tion 7 of
Tow nshi p 9 sou th, Ran ge 24 Eas t, of
Boi
se Mer idia n, whi ch poi nt sha ll
be the TRUE POINT OF BEGINNING.
The nce N 89°0 9 1 E for 613 .75 fee t to
a poi nt mar ked by a ste el
pin ; then ce s 89° 9' E for 228 .69
fee
t
to
a
poi nt mar ked by a stee l
pin ; then ce s 7°04 1 14 11 E (S 7°0 6' E Reo
.)
for
553 ,73 fee t to a poi nt
mar ked by a ste el pin ; then ce S 2°04 1
11"
E
(S
2°06 1 E Rec .) for
591. .0 fee t to a poi nt marl<:ed
by a ste el pin ; then ce s 0°02 1 10 11
0
E
o o4' E ... Rec .) for 192 .45 fee
poi nt on the 1/4 sec tion line (s
marke.d by a ste el pin ; then ce t Nto89°a 29'1
7 11 W alon g said 1/4 sec tion
line for 937 .96 fee t to a poi nt said
poi
the SEl /4N El/4 and mar ked by a P.K . Nai nt bein g the SW cor ner of
l; then ce N 0°1 6' E alon g
sec tion line for 131 8.03 fee t to the
TRUE POINT OF BEGINNING,
SUBJECT TO all exi stin g righ
-wa ys for roa ds, uti liti es and
irri gat ion or dra inag e fac il1. ties t-of
and
SUBJECT TO pay men t of the
Con trac t of Sal e bala nce due to Wil liam
c. Nic hols and Eva w.
Nic hols .
Tog ethe r with the tene men
her edit ame nts and app urte nan ces
belo ngin g or i~ anyw ~se per taints,
ing the reto .

l
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RECORDJNG REQUESTED nv AND
WHEN RECORDED RETURN TO~
Kenneth G. Coveney
Dostart Clapp & Coveney, LLV
4370 La Jolla Village Drive, Suite 970
San Diego, California 92122

MAJL 'l'AX STATEMENTS TO:
Mary Ann Dureau

P,0, Bo>:207

Bonsall, Callfomln 92003

APN: RP09S24E071950A

Spuco Above This Lina For Rccordcr.s Use
Only
• - ... •- - · - - -

·--

w•. ' • -

-··-· 11~ 01.' to·rrm7ocubi?TH11rl~.lrir'~

~tt;¥.rmuo

GRANT DEED
The undersigned declares that the document
ary transfer tax is $ ..Q. (No Consideration)
D
and is
Computed on the full value of the interest
of property conveyed. or is
□
Computed on the tu!! vuluc less tbov
atuo of liens ortnoumbrances remaining
thereon at the time ofthe sale. The land,
located In
tenements, or realty is
□
Unincorporated Area
□ City of

WITHOUT CONSIDBRA'I10N,
Mnry Ann Dureau (whose first name wns
incorrectly spelled in tho title on Individual
Grant Deed recorded December I 1, 1989
rnstrument No. 389090, as ' 1May11 Ann Durca
D.s
11)
hereby GRANTS to

Mary Ann Oureau, trustee oflhc Survivors

2006

the fo Ilowing described re!li property in the

Trust of the: Dure au community Property Trus
t

under trust agreement dated November 5,

City of Rupert, County of Mln idoka, State

of lduho:
Patt of the NB ¼ of Section 7 ofTownship
9 South~ Range 24 East ofthe Boise Meridian,
described in Exhibit "A't, which 1s attached
hereto and by reference incorpornted herei Minidoka County~ Idaho, more particularly
n as though fully set forth.

Dated: December 31, 2012
STATB OF CALlFORNIA

COUNTY OF SAN DIEGO

ss.

On December 31, 2012, befol'o me, Kenn
eth G, Covcni,y, a Notary Public, perso
satlsfnctory evidence to be the person whos
nally appeared Mary Ann Dureau, who
authorized cnpaclty, and that by her signa e name is subscribed to 1hc within instrument. nnd acknowledged to me that proveid to me on the basis of
ture on the lnstrument the person, or the
she
entity upon behalf of which the person acted executed 1bc sanrn in her
, executed th~ instrument.
I cerUfy under PENALTY OF PERJURY
under the laws of the State of California
that tI1eforegoingpar.agraph is: true and
correol.
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Legal Description
Part of the NE ¼ of Section 7 of To-wnshlp 9 South, Range 24 East of the Boise
Meridian)
Minidoka County, Idaho
Beginning at the SW coiner of the NE ¼ NE ¼ of Section 7 of Township 9
South, Range 24
East: Boise Meridian, which point shall be the TRUE POINT OF BEGINNING
THENCE N 89°09' E for 613, 75 feet to a point marked by a steel pin;
THENCE S 89° 9, E for 228.69 feet to a point marked by a steel pin;
THENCE S 7°04' 14" E (S 7°06' E Rec.) fol' 553. 73 feet to a point marked by
a steel pin;
~- ... ~IHENCE.£.2.~u,::E..(.S.~ ~ E RecJ,f9x.~J ..O..~.~JP..!1..;V..Qjn_t;.;:w1!~.IDU.i/6llm
l pip~ =- 11-.
THENC E S 0°02'I0H E (S 0°04' E Rec.) for 192.45 feet to a point on
the¼ Section line marked
by a steel pin;
THEN CE N 89°291 17" W along said ¼ Section line for 937 .96 feet
to a point said point being
the SW comer of the SE ¼ NE ¼ and marked by a P.K. Nail;
THENCE N 0°16' E along Section line for 1318.03 feet to the TRUE POINT
OF BEGINNING
SUBJECT to all existing right.. of..ways for roads, utilities and irrigation or
drainage
SUBJECT to payment of the Contract of Sale balance due to Willirun. C. Nichols facilities and
and Eva W.
Nichol s

Exhibit ":A "
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Electronically Filed
10/7/2019 3:03 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pm t.org
ISB # 1134

Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.

DERIK L. SMITH and JESSICA R.
SMITH,

DEFENDANTS' RESPONSE TO
PLAINTIFFS' MOTION FOR
STAY ORDER

Defendants.

COME NOW the Defendants Derik L. Smith and Jessica R. Smith
to respond to the Motion of the Plaintiffs for a Stay Order
preventing Defendants from executing on the Amended Judgment
against the Plaintiffs for costs and attorney fees entered
September 12, 2019.

The judgment was entered for $14,903.69

DEFENDANTS' RESPONSE TO PLAINTIFFS' MOTION FOR STAY ORDER - PAGE 1
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plus interest accruing at 7.125% per annum from the date of
entry of the Amended Judgment.
Rule 13(b) (15) of the Idaho Appellate Rules provides that
the Plaintiffs are required to post a cash deposit or
supersedeas bond by a fidelity,

surety, guarantee, title or

trust company authorized to do business in the state to be a
surety on undertakings and bonds.

The cash deposit or bond is

to be the amount of the judgment plus 36% of said amount.
amount would be $20,269.02.

The Plaintiffs filed their motion

for a stay on the 30th day of September, 2019.
post the bond as required by Rule 13(b) (15).

They failed to
The motion should

be denied without a hearing.
DATED this

±-day

That

of October,

2 019.

t\L~~

Donald J. Ch ~ holm
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CERTIFICATE OF SERVICE

7r--,

I cert i fy that on October
2019 I served a t r ue and
correct copy of the foregoing DEFENDANTS' RESPONSE TO
PLAINT I FFS' MOT I ON FOR STAYORDER upon the persons named below by
electronic email:
Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert, Idaho 83350
Email: carleowen@gm ail.com and ohiostar46@g mail.com
Attorney(s) of record in the above-entitle d matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es) and by email.

~@~

DonaldJ.Cis holm

DEFENDANTS' RESPONSE TO PLAI NTI FFS ' MOTION FOR STAY ORDER - PAGE 3
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FILED-DISTRICT COURT
CASE#
<_' TIME

--------

PATTY TEMPLE, CLERK
Plaintiffs Pro se
Carl Eric Owen and Anita R. Owen
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206

_ _ _ _ _ _ , DEPUTY

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN, Plaintiffs,

) CASE NO. CV34-18-756
)
)

vs.
DERIK L. SMITH and JESSICA R.
SMITH, Defendants

) Reply to Defendants' Response to Plaintiffs'
) Motion for Stay
)
)

) OCTOBER 9, 2019
)

Defendants' opposed Plaintiffs' Motion for Stay. Their opposition is based on Plaintiff
not posting a cash deposit or a supersedeas bond. The I.A.R. Rule 13 is clear that the
District Court has the power to determine which or whatever is necessary to stay the
execution of the judgment. Plaintiffs' Motion for Stay clearly stated that they will post
either a cash deposit or a supersedeas bond as the Court determines. Plaintiffs are willing
to post whichever option or any other option that the District Court determines necessary
to guarantee the judgment amount during the pendency of Plaintiffs' appeal to the Idaho

Reply to Defendants Response to Plaintiffs Motion for Stay
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Page 1

Supreme Court. Plaintiffs cannot afford to post both a cash deposit and a supersedes
bond but will post whatever is required and determined by the District Court. Plaintiffs
are forbidden to engage in ex parte communication with the presiding judge to determine
the Court's preference. Plaintiffs request that Defendants' request for denial of a stay not
be granted. Plaintiffs' further request the Court determine whether a cash deposit or a
supersedeas bond or some other form of surety is acceptable. Plaintiffs will promptly
comply with the Court's determination and preference. Plaintiffs' Motion for Stay has
been calendared and noticed for hearing on November 4, 2019 at 9:15 a.m. however,
Plaintiffs are prepared to post whatever surety as the Court determines prior to the
scheduled hearing on the motion for stay.

Respectfully submitted,

Carl E. Owen

and

Anita R. Owen

Reply to Defendants Response to Plaintiffs Motion for Stay
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CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of October 2019, I served a true and correct copy of
Plaintiffs Reply to Defendants Response to Plaintiffs Motion for Stay via email to:
Donald J. Chisholm, Esquire Chisholm
Law Office 223 East Main Street P.0.
Box 1118 Burley, Idaho 83318
Telephone: (208)678-9181 Fax:
(208)878-4998 Email:
chisholm@pmt.org ISB # 1134

CarlE. Owen

Reply to Defendants Response to Plaintiffs Motion for Stay
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REPRINTED RECEIPT
Fifth Judicial District Court - Minidoka County
725 G Street
PO Box368
Rupert, ID 83350
(208) 436-7186
mycourts.idaho.gov
Receipt No.

Payor

06947-2019-R34

Owen, Carl E
P.O. Box 723
276 N 125W
Rupert, ID 83350

Transadion Date

Judge
Tribe, Michael P.

10/15/2019

I Description

Amount Paid

On Behalf Of Owen, Car1 E
CV34-18-00756
Carl Owen, Anita Owen Plaintiff, vs. Derik Smith, Jessica Smith Defendant.
Bond Account
Civil Cash Bond

I

20,270.00

20,270.00

SUBTOTAL

PAYMENTTOTAL_I_ _ _2_0~,2_70_.0_0~I
Cashier's Check (Ref#201910384) Tendered
Total Tendered
Change
Bond posted in support of motion to stay enforcement of judgment
10/15/2019
12:32 PM

Cashier 34JSunderl
Station 34DC1

REPRINTED RECEIPT
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Audit
81152587

20,270.00

20,270.00
0.00

Electronically Filed
10/15/2019 4:24 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm , Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephon e: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm @pmt.or g
ISB # 1134

Attorney for Defenda nts

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18 -756

Plaintif fs,
vs.

DERIK L. SMITH and JESSICA R.
SMITH,

DEFENDANTS' SUPPLEMENTAL
RESPONSE TO PLAINTIF FS'
MOTION FOR STAY ORDER

Defenda nts.

On Septemb er, 2019, Plaintif fs filed a Motion for Stay of
Executio n to enforce the Amended Judgmen t entered by the court
on Septemb er 12, 2019.

On October 7, 2019 Defenda nts filed a

response addressi ng the requirem ent that Plaintif fs post a bond
equal to 136% of the amount of the money judgmen t containe d in
Amended Judgmen t of Septemb er 12, 2019.

The Plainti ffs' Motion

DEFENDANTS' SUPPLEMENTAL RESPONSE TO PLAINTIFF S' MOTION FOR STAY ORDER - PAGE
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for Stay of the Proceeding s pending their appeal is scheduled
for hearing on November 4, 2019 at 9:30 a.m.
On further reflection , Defendant s want to avoid confusion
about the effect of the Stay Order on the right of Defendant s to
continue to use, operate, repair and replace the pump,
electrica l service, diversion works and pipeline without
interferen ce by the Plaintiffs during the pendency of the
appeal.
The 2020 irrigation season will likely have been underway
before the Plaintiff s' appeal has been heard.

Rule 13(b) (8) of

the Idaho Appellate Rules say the court may enter a stay of
execution or enforceme nt of any injunction or mandatory order
entered by the court on such condition s and upon the posting of
such security as the court determine s in its discretion .
The pump and pipeline have been used by the predecess ors in
interest of Defendant s and their tenants to the exclusion of the
Plaintiffs and their predecess ors in interest for many years
before Plaintiffs purchased their property.

The court should

not enter a stay order which would allow the Plaintiffs to
interfere with use of the irrigation easement by Defendant s or
any of their tenants or successor s in interest pending
resolution of Plaintiff s' appeal.
Respectfu lly submitted .
DEFENDANTS' SUPPLEMENTAL RESPONSE TO PLAINTIFFS' MOTION FOR STAY ORDER - PAGE
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DATED this ~--- I

day of October, 2019.

~~

DonaldJ.Cis holm

CERTIFICATE OF SERVICE
I certify that on October /.S:- , 2019 I served a true and
correct copy of the foregoing DEFENDAN TS' SUPPLEMENTAL RESPONSE
TO PLAINTIFFS' MO TION FOR STAY ORDER upon the persons named
below by electronic ema i l:
Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert, Idaho 83350
Email: carleowen@gm ail.com and ohiostar46@g mail.com
Attorney(s) of record in the above-entitle d matter, by mailing a
copy thereof in the United Stat e s mail, postage prepaid by fi r st
class mail, in an envelope addressed to said person(s) at the
foregoing address(es) and by email.

Donald J. Chisholm

DEFENDANTS' SUPPLEMENTAL RESPONSE TO PLAINTIFFS' MOTION FOR STAY ORDER - PAGE
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:10/28/201911:29 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By://-~-.&

Plaintiffs Prose
Carl Eric Owen and Anita R. Owen
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN & ANITA R. OWEN, pro se
Plaintiffs, Appellants

Case No.: CV 34-18-756
Supreme Court No. 47304-2019
RESPONSE TO DEFENDANTS'

vs.

SUPPLEMENTAL RESPONSE TO

DERIK L. SMITH AND JESSICA R. SMITH,

PLAINTIFFS' MOTION FOR STAY
ORDER

Defendants, Respondents
OCTOBER 28, 2019

It appears that Defendants, on further reflection, are supplementing a Response they filed on
October 7, 2019. The issue presented and of concern to Defendants seems to be the issue of the
ownership and easement or right of way to the waterworks and the buried irrigation pipeline
located on and under Owens' west property.
There is no dispute that Owens own property up to the middle of the Minidoka Irrigation
District (MID) B-1 Canal and Defendants do not. There is no dispute that the Highway district

Plaintiffs Response to Defendants' Supplemental Response to Motion for Stay Page 1
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has a right of way onto Owens' property for the portion of Owens' west property that goes west
up to the middle of the highway (125W). There is no dispute that MID has a right of way on
either side of the B-1 Canal and anyone wanting to access water from the Canal must obtain
permission from MID.
Currently, Owens do not have a way to use their paid water rights to irrigate either the east
potion of their property or the west portion which contains their buried irrigation pipeline due
to Defendants using Owens buried pipeline.
Defendants state and argue that: "The pump and pipeline have been used by the predecessors in
interest of Defendants and their tenants to the exclusion of the Plaintiffs and their predecessors
in interests for many years before Plaintiffs purchased their property."
Defendants' argument appears to mirror Owens' argument that they used the property in
dispute and under appeal to the exclusion of the Defendants, their predecessors and tenants for
many years before Defendants purchased their property.
Owens did further research upon receipt of Defendants' Supplemental Response.
The right of way and easement in the record as Attachment (6) to David I. Nichols' Affidavit
included with Owens' Summary Judgment Motion, Brief and Statement of Facts has been
disputed by Defendants and they claim that they have permanent easement and all the rights
granted from MID to David and Jackie Lynn Nichols in the November 9, 1979 MID grant.
Since an easement or right of way is a property interest, it must be conveyed in writing and
MID records show no such writing granting Defendants either an easement or right of way or
ownership of Owens' waterworks or pipeline.
Plaintiffs Response to Defendants' Supplemental Response to Motion for Stay Page 2
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The Right of Way and Easement for the waterworks from the B-1 Canal was granted in order
for David and Jackie Lynn Nichols to construct and install the waterworks within the
Minidoka Irrigation District (MID) Canal Right of Way to provide irrigation water to their
buried pipeline now on and under Owens west property .. Permission had to be secured prior to
the installation of the waterworks. Owens checked with MID water officials and verified that
MID has no control or interest in the buried pipeline under Owens' west property outside the
MID B 1 canal right of way. The right of way and easement was necessary solely for the
installation of the waterworks to service the buried pipeline on Owens' property that was
granted to David and Jackie Lynn Nichols and passed to Owens when the property exchanged
hands.
The records of MID are public records and maintained by the Secretary/Treasurer, Ruth Bailes.
Owens requested on October 22, 2019 under a Public Records Request (Attachment (1) for a
verified copy of the November 9, 1979 Easement and Right of Way, (Attachment 6) to David I.
Nichols' Affidavit) granted to David and Jackie Lynn Nichols. Owens further requested copies
of any changes, transfers or conveyances of the right of way and easement from November 9,
1979 to present. Ms. Bailes did a public records search of MID records and confirmed that the
only document in MID records regarding the right of way and easement for the Construction
and Maintenance of Irrigation systems on MID right of way and Owens' west property was, in
fact, the November 9, 1979 document granted to David and Jackie Lynn Nichols that Owens
attached to the Public Records request. See Attachment (1) to this response. MID records
reflect no right of way or easement granting Defendants or their predecessors the rights stated

Plaintiffs Response to Defendants' Supplemental Response to Motion for Stay Page 3
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in the attached document of David and Jackie Lynn Nichols to use, occupy, enjoy; the easement
and the operation and repair of the irrigation pipeline or system. Defendants have claimed that
they have a permanent easement. If Defendants possess such substantiating records, it needs to
be placed on file at MID, the County Records Office and in the Court Record as the issue is on
appeal and Owens have requested such documents in discovery and in a duces tecum
deposition of Defendant Jessica R. Smith and none have been provided.
Defendants have requested the court not enter a stay order which would allow the Plaintiffs to
interfere with use of the irrigation easement by Defendants or any of their tenants or successors
in interest pending resolution of Plaintiffs' appeal. Defendants' previous response to Owens'
motion for Stay requested denial of the Motion without a hearing. Damages due to Defendants'
actions continue to accrue.
Owens have repeatedly stated to Defendants and their attorney that they do not intend to
interfere with any of the Defendants actions except in a proper legal setting. Owens are asking
the Idaho Supreme Court to review and rule on the pipeline issues of ownership and easements
and right of way of their buried pipeline on their property.
Regarding Owens' motion for stay, please see Attachment (2). Defendants' attorney advised
that the court (Judge Tribe) won't care whether we (Owens) post a cash bond or surety bond for
securing the judgment. He stated a deadline of October 15, 2019 for us to get a bond posted to
avoid execution on the judgment. We attempted to sell our vehicles to raise the required
amount but due to the age of the vehicles (2003 and 2006) the sale would not bring enough

Plaintiffs Response to Defendants' Supplemental Response to Motion for Stay Page 4
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funds to secure the judgment and pay off the vehicle loans. We first paid for a supersedes
bond, but we could not get the bond in time to meet Defendants' October 15, 2019 deadline.
We then used our retirement savings and loans from family members to post the cash bond and
be able to meet the deadline. We request the stay of execution on appealed issues be granted
to avoid Defendants' threats of towing and storage of our personal property during the
pendency of the appeal.

~~~e_ ~ - t ~
J

Carl E. Owen

and

Anita R. Owen

October 28, 2019

Attachment (1)- Copy of Public Records Request to MID October 22, 2019
Attachment (2)- October 10, 2019 email from Defendants attorney

Plaintiffs Response to Defendants' Supplemental Response to Motion for Stay Page 5
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CERTIFICATE OF SERVICE
I hereby certify that on the 28th day of October 2019, I served a true and correct copy of
Plaintiffs' Response to Defendants Supplemental Response to Motion to Stay via email.
Donald J. Chisholm, Esquire Chisholm
Law Office 223 East Main Street P.O.
Box 1118 Burley, Idaho 83318
Telephone: (208)678-9181 Fax:
(208)878-4998 Email:
chisholm@pmt.org ISB # 1134
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PUBLICRECORDSREOUEST
MINIDOKA IRRIGATION DISTRICT
98 West 50 South, Rupert, Idaho 83350
208--436-3188, mid@pmt.org
See form instructions on next page. Please print or type legibly. Please note that you may be
liable for costs incurred in the copying of records. Please return first page of this form to the

Minidoka Irrigation District for processing.
[Idaho Code §§ 74-102(5), 113, and 120 permit MJD to verlfyrequestor's identity for the purpose ofprotecting personal
information in compliance with state and federal law, and to ensure this infurmationis NOT for purposes such as mailing,
solicitation list» or to supplant a discovery procedure.]
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E-mail Address: C..a..V' l e.. o c.,.J €A 9 ~~(L~ ~ Ot1h :.._ / /
Date:
Name:

( ...

Preferred Delivery Method: E-mail D Pltk up in Person~
(E-mail is generally the preferred method as it's typically more cost effective and timely for both parties; however, if
the request involves more than 100 pages, it MUST be picked up in person.)

Description of Requested Information ( Note: Be VERY specific, this may help reduce request
completion time and reduce cost to you):
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Request Not Completed: Reason: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Date:
Explanation Provided to Reqnestor by:

Copying & StaffWork Time Fees Pursuant to LC. §74-102(10):
First two (2) hours labor: No Charge
Copying first 100 pages: No Charge
Number of pages copied exceeding 100: _ _ _ _ x $._ _ _ _ = $_ _ _ __
Number of pages from which non-public information was deleted: _ _ _ _ x $_ _/hr. =
$_ __

Actual labor exceeding 2 hours: _ _ _ hours x $_ _ _ _/hr.=$_ _ _ _ __

Total Cost: $._ _ _
JJ_l..:....:k_-_ __
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RASEMENT FOR CONSTRUCTIOO AND MAINTENANCE OF IRRIGATION SYSTEMS

Know All Men By These Presents
That (I) (We)

Minidoka Irrigation District

County, State of Idaho,do hereby grant and c·onvey to David I.
Minidoka
of
,His successors and assigns,a right-o•wayand easementfor
and J§C~ie Lyh,Il Nichols
the constr~ction and continued operation, maintenance, repair, alteration
and acro~s
inspection and replacement of irrigation pipeline or systems,
the following premises belonging ~o the said Grantor(s) in -M~i~n~i~d~o~k~a~---County, Sta·te of Idaho, in the following location:

on

The _ _ _~P_a=r~t.....,;;..o_f_t_h_e___NE.;.;..z-.._____________________ _~of
Section

____7_ _ _ _ _ _ _ _ _ _ ,Township_____9______________

Range _____-2_4_____________ , East Boise·Meridian.

Together with all rights of ingress and egress necessary for the full. and
complete use, occup~tion and enjoyment of the easement hereby granted, and.all
rights and privileges incident thereto, including the right from time to- time
to cut, trim and remove trees, brush, overhanging branches and ·other obstructions
which may injure c;>r _inter.fere with the Grantee's use, occupatibn •>~ enjoy~nt
of this easement and the operation, maintenance and repair of·Grantee's
irrigation pipeline or system.
EXECUTED AND DELIVERED This

STATE OF IDAHO
ss

County of Minidoka
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/
From: <chisholm@pmt.org>
Date: October 10, 2019 at 2:06:49 PM MDT
To: Carl Owen <carleowen@gmail.com>
Cc: <djsmith1010@gmail.com>
Subject: Re: Reply to Opposition for Motion for Stay flied today

Carl,
Judge Tribe won't care whether you post a cash bond or surety bond
for payment of the judgment. The amount of the bond will be $20,269.02.
The district court has discretion to stay judgments granting relief other
than money on terms the court deems appropriate, but it does not stay money
judgments, unless the 136% bond has been posted. Smiths have extended
the courtesy to you of not starting execution on the judgment after the
automatic 14 day stay expired. so you would not be subject to additional
costs for towing and storage of personal property or other fees for
execution and garnishment on other assets. Those fees and costs would be
retained by the sheriff and not credited against the judgment. Your
motion for a stay order does not stay execution on the judgment, Please
get your bond posted by October 15 to avoid execution on the judgment.
Don

---······-•··
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Filed:10/30/2019 14:10:02
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN andANITAR. OWEN,

Case No. CV34-18-756

Plaintiffs,
vs.

ORDER DENYING PLAINTIFF'S
MOTION FOR STAY OF
PROCEEDINGS

DERIK L. SMITH and JESSICA R. SMITH,
Defendants.

INTRODUCTION

Before the Court is a motion brought by Plaintiffs Carl and Anita Owen (collectively,
"Plaintiffs") on September 30, 2019, entitled "Motion for Stay of Proceedings to Enforce an
Amended Judgement of September 12, 2019".
October 7, 2019, and October 15, 2019.

The Defendant's filed two reply briefs on

For the reasons state below, Plaintiffs motion is

DENIED.
PROCEDURAL HISTORY

Defendant's motion for Summary Judgment was granted on July 29, 2019. An Amended
Judgment followed on September 12, 2019, awarding costs and attorney fees to the Defendants
in the amount of $14,903.69. As stated above the Plaintiffs' brought this motion on September
30, 2019. The Defendant's filed two reply briefs on October 7, 2019, and October 15, 2019.
The Plaintiffs' filed responses on October 9, 2019, and October 28, 2019.

ORDER DENYING PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS
CV34-18-756
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ANALYSIS

Plaintiffs' motion for a stay of proceedings is made pursuant to Idaho Rule of Civil
Procedure 62(d) and Idaho Appellant Rule 13(b)(8). I.R.C.P. 62(d) simply states that when an
appeal is made to the Idaho Supreme Court the judgment or order is stayed as provided by the
Idaho Appellate Rules. I.A.R. 13(b)(8) states that "In civil actions, unless prohibited by order of
the Supreme Court, the district court shall have the power and authority to rule upon the
following motions and to take the following actions during the pendency on an appeal; Enter a
stay of execution or enforcement of any injunction or mandatory order entered by the court upon
such conditions and upon the posting of such security as the court determines in its discretion."
The Plaintiffs' requested relief in the Motion for a Stay of Proceedings is that
enforcement of the Amended Judgment be stayed until Plaintiffs' appeal is decided by the Idaho
Supreme Court. As the Defendants' indicated in their reply brief of October 15, 2019, this
would likely delay the use of irrigation lines in the Spring of 2020 and infringe on other property
rights as awarded in the Amended Judgement. The Plaintiffs' have not provided any new or
additional information for the Court to consider in the Motion for Stay of Proceedings and
subsequent responses but rather continue to argue the merits of their case. Therefore, as the
decision whether to grant a stay is in the discretion of the district court and in an exercise of that
discretion, the Motion is denied.
ORDER

For the above stated reasons the Plaintiffs' Motion is denied

1't

It is ORDERED t h i s ~ of October, 2019.

~f~
District Judge

ORDER DENYING PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS
CV34-18-756
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CERTIFICATE OF SERVICE

I hereby certify that on October 30th, 2019, I caused to be served a true and correct copy
of the foregoing document, by the method indicated below, to each of the following:

1. Donald J. Chisholm
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, ID 83318

X

email:

2. Carl and Anita Owen
P.O. Box 723
276 N. 125 W.
Rupert, ID 83350

X

email:

chisholm@Qmt.org

carleowen@gmail.com

Tonya Page
Clerk of the District Court
Minidoka County, Idaho

By~~
DepyClerk

ORDER DENYING PLAINTIFF'S MOTION
FOR STA Y OF PROCEEDINGS

CV34- l 8-756
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:10/31/20191:10 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: $-,_/u,re,,e

Plaintiffs Prose
Carl Eric Owen and Anita R. Owen
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN & ANITA R. OWEN, pro se
Plaintiffs, Appellants

Case No.: CV 34-18-756
Supreme Court No. 47304-2019
MOTION FOR PERMISSION TO

vs.

APPEAL ORDER DENYING

DERIK L. SMITH AND JESSICA R. SMITH,

PLAINTIFF'S MOTION FOR STAY
OF EXECUTION OF AMENDED

Defendants, Respondents

JUDGMENT
OCTOBER 31, 2019

In accordance with I.A.R. 12(a), Plaintiffs' Motion for permission to appeal the District
Court's October 30, 2019 Order denying Plaintiffs' Motion for Stay of Execution to the Idaho
Supreme Court. Plaintiffs posted a cash bond of $20,270 on October 15, 2019 to secure the
Amended Judgment Award of Attorney fees and costs pending a Supreme Court Appeal
decision on the Amended Judgment. Defendants agreed that a cash or supersedes bond would
be acceptable to Judge Tribe, presiding judge.

Plaintiffs' Motion for Permission to Appeal denial of their Motion to Stay Execution Page 1

.....

Page 148

Defendants attorney, on October 10, 2019, gave Plaintiffs until October 15, 2019 (5 days) to
post either a cash bond or a Supersedes bond to avoid execution on the judgment. Since
Defendants are the prevailing party, the execution of the amended judgment is their decision.
Plaintiffs complied with Defendants conditions and posted a cash bond to secure the judgment
during the pendency of the appeal to the Supreme Court. See Attachment (1 ). A copy of the
Order denying Plaintiffs' Motion to Stay is attached to this Motion as Attachment (2)

I.R.C.P. 13(b)(8) gives the Court discretion to rule on a Motion to stay and in its discretion to
"enter a stay of execution or enforcement of any injunction or mandatory order entered by the
Court upon such security as the court determines in its discretion". (emphasis added).

Plaintiffs' September 30, 2019 Motion for Stay requested what security would be acceptable to
the Court to stay execution of the judgment and stated they would comply with whatever the
Court required.. The Court did not respond or rule on Plaintiffs' Motion until a month later (on
October 30, 2019) and then denied the Motion. Plaintiffs posted on October 15, 2019 per
Attachment (1) a cash bond of$20,270 (136%) of the judgment amount of$14,903.69 to

secure the amended judgment awarded. Since the Defendants are the prevailing party and they
had no objection to Plaintiffs posting either a cash bond or a supersedes bond as surety, (see
Attachment 1), the judge's denial order does not appear to be in compliance with I.R.C.P

l 3(b)(8) intent in regards to exercising his discretion on what security the Court would accept
in its discretion. The judge did not cite what security would be acceptable to approve Plaintiffs'
Motion to Stay, did not address Plaintiffs' posting of $20,270 or state why the cash bond was
not acceptable as security for the judgment.
I.A.R. 12(a) states: Permission may be granted by the Supreme Court to appeal when the
Plaintiffs' Motion for Permission to Appeal denial of their Motion to Stay Execution Page 2
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matter concerns a controlling question of law as to where there is substantial grounds for
difference of opinion and in which an immediate appeal from the order or decree may
materially advance the resolution of the litigation. l.R.C.P. 13(b)(8) addresses the Court's
discretion in the matter of "such security as the court determines in its discretion" and the
judge's order did not address what security for a stay would be acceptable or why Plaintiffs'
posting of $20,270, satisfactory to Defendants, was not acceptable to the Court. A question of
what security would be acceptable and the fact that the judge's reason for denial did not address
what security would be acceptable raises a question of law as acceptable security was not
addressed in the Order denying Plaintiffs' Motion for Stay of execution.
The judge addressed the use of irrigation lines in the Spring of 2020 and stated a stay would
delay the use of irrigation lines. A stay would not delay use of irrigation lines. Plaintiffs clearly
stated in their October 28, 2019 Response to Defendants' October 15, 2019 Supplemental
Response that they had no intention of interfering with Defendants' use of irrigation lines
except to exercise their appeal rights and ask that the Supreme Court rule on the irrigation
issues under appeal. Plaintiffs request permission to appeal to the Supreme Court of Idaho the
District Court's Order of October 30, 2019 denying Plaintiffs' Motion for Stay.

Carl E. Owen

and

~t.~
Anita R. Owen

October 31, 2019

Attachment (1)- Copy of Defendants' email of October 10, 2019 regarding surety.
Attachment (2)- October 30, 2019 Order denying Plaintiffs Motion for Stay
Plaintiffs' Motion for Permission to Appeal denial of their Motion to Stay Execution Page 3
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CERTIFICATE OF SERVICE
I hereby certify that on the 31th day of October 2019, I served a true and correct copy of
Plaintiffs' Response to Defendants Supplemental Response to Motion to Stay via email.
Donald J. Chisholm, Esquire Chisholm
Law Office 223 East Main Street P.O.
Box 1118 Burley, Idaho 83318
Telephone: (208)678-9181 Fax:
(208)878-4998 Email:
chisholm@pmt.org ISB # 1134
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October 10, 2019 email from Defendants attorney

Donald J. Chisholm, Esquire Chisholm
Law Office 223 East Main Street P.O.
Box 1118 Burley, Idaho 83318
Telephone: (208)678-9181 Fax:
(208)878-4998 Email:
chisholm@pmt.org ISB # 1134
Carl,
Judge Tribe won't care whether you post a cash bond or surety bond
for payment of the judgment. The amount of the bond will be $20,269.02.
The district court has discretion to stay judgments granting relief other
than money on terms the court deems appropriate, but it does not stay money
judgments, unless the 136% bond has been posted. Smiths have extended
the courtesy to you of not starting execution on the judgment after the
automatic 14 day stay expired, so you would not be subject to additional
costs for towing and storage of personal property or other fees for
execution and garnishment on other assets. Those fees and costs would be
retained by the sheriff and not credited against the judgment. Your
motion for a stay order does not stay execution on the judgment, Please
get your bond posted by October 15 to avoid execution on the judgment.
Don

ATTACHMENT 1
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Filed: 10/30/2019 14:10:02
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

Case No. CV34-18-756

Plaintiffs,
VS.

ORDER DENYING PLAINTIFF'S
MOTION FOR STAY OF
PROCEEDINGS

DERIK L. SMITH and JESSICA R. SMITH,
Defendants.

INTRODUCTION
Before the Court is a motion brought by Plaintiffs Carl and Anita Owen (collectively,
"Plaintiffs") on September 30, 2019, entitled "Motion for Stay of Proceedings to Enforce an
Amended Judgement of September 12, 2019".
October 7, 2019, and October 15, 2019.

The Defendant's filed two reply briefs on

For the reasons state below, Plaintiffs motion is

DENIED.

PROCEDURAL HISTORY
Defendant's motion for Summary Judgment was granted on July 29, 2019. An Amended
Judgment followed on September 12, 2019, awarding costs and attorney fees to the Defendants

in the amount of$14,903.69. As stated above the Plaintiffs' brought this motion on September
30, 2019. The Defendant's filed two reply briefs on October 7, 2019, and October 15, 2019.
The Plaintiffs' filed responses on October 9, 2019, and October 28, 2019.

ORDER DENYING PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS
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ANALYSIS
Plaintiffs' motion for a stay of proceedings is made pursuant to Idaho Rule of Civil
Procedure 62(d) and Idaho Appellant Rule 13(b)(8). I.R.C.P. 62(d) simply states that when an
appeal is made to the Idaho Supreme Court the judgment or order is stayed as provided by the
Idaho Appellate Rules. I.A.R. 13(b)(8) states that "In civil actions, unless prohibited by order of
the Supreme Court, the district court shall have the power and authority to rule upon the
following motions and to take the following actions during the pendency on an appeal; Enter a
stay of execution or enforcement of any injunction or mandatory order entered by the court upon
such conditions and upon the posting of such security as the court detennines in its discretion."
The Plaintiffs' requested relief in the Motion for a Stay of Proceedings is that
enforcement of the Amended Judgment be stayed until Plaintiffs' appeal is decided by the Idaho
Supreme Court. As the Defendants' indicated in their reply brief of October 15, 2019, this
would likely delay the use of irrigation lines in the Spring of 2020 and infringe on other property
rights as awarded in the Amended Judgement. The Plaintiffs' have not provided any new or
additional information for the Court to consider in the Motion for Stay of Proceedings and
subsequent responses but rather continue to argue the merits of their case. Therefore, as the
decision whether to grant a stay is in the discretion of the district court and in an exercise of that
discretion, the Motion is denied.
ORDER
For the above stated reasons the Plaintiffs' Motion is denied

1"t

It is ORDERED t h i s ~ of October, 2019.

~?~
District Judge

ORDER DENYING PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS
CV34- l 8-756

4++CLt-h_~ e~1 2__
Page 154

Page2

CERTIFICATE OF SERVICE
I hereby certify that on October 30th, 2019, I caused to be served a true and correct copy
of the foregoing document, by the method indicated below, to each of the following:

1. Donald J. Chisholm

X

email:

X

email:

chisholrn@pmt.org

Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, ID 83318
2. Carl and Anita Owen
P.O. Box 723
276 N. 125 W.
Rupert, ID 83350

carleowen@gmail.com

Tonya Page
Clerk of the District Court
Minidoka County, Idaho

By~~

oepClerk

ORDER DENYING PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS
CV34-18-756
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Filed: November 04, 2019 at 11 :10 AM
Fifth Judicial District, Minidoka County
By: Ilse Juarez Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756

JUDGE: Tribe, Michael P.

DATE:November04,2019

CLERK: Ilse Juarez

LOCATION: District Courtroom 1
COURT REPORTER: Patricia Hubbell

Court Minutes

HEARING TYPE: Status Conference
Parties Present:
Parties:
Carl E Owen; Anita Rose
Owen

Attorney:

Carl E Owen; Anita Rose Owen

Derik L Smith; Jessica R
Smith

Attorney:

Donald J. Chisholm; Donald J. Chisholm

Hearing Start Time: 9:03 AM
Journal Entries:
- Court calls case: introduces case, all parties present, court was not aware of the cash bond
placed by plaintiff, references to rule 13 a 15
-Mr. Owen comments: didn't receive receipt, cash bond was in response to motion to stay,
-Court comments: did plaintiff notice defendant of bond?
-Mr. Owen comments: responds to court
-Mr. Chisholm comments: wasn't formally notified
-Court comments: would have ruled differently if court knew of bond
-Mr. Chisholm comments: agree that bond is satisfactory, don't want to be stayed from using
property, references to motion to appeal,
-9:08 Court comments: references to filing from the 31 st of October
-Mr. Owen: weren't aware that we needed to reach an agreement
-court comments: is there concerns if court grants motion to stay?
-Mr. Chisholm: don't want plaintiff to interfere w/ irrigation while appeal is pending
-9:11 Court: court will amend judgment, bond didn't get to court, will issue amended judgment
-Mr. Chisholm comments: references to motion to stay
-Court comments: will let prose plaintiff proceed how he'd like
-9: 12 Mr. Chisholm comments: references to record received for appeal, will need hearing for
settlement of record, Plaintiff chose to not put stuff on the record
-Court comments: how far out got hearing
-Mr. Chisholm comments: 1st week of December
-Mr. Owen: matter is settled and don't need to delay getting into appeal
-Mr. Chisholm. references to rule 29
1
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-Court comments: only interested in setting hearing, December 16th @ 9 am is available for
hearing
-Mr. Owen comments: cites to rule 19, had 14 days to see what was going to be on the record
-9: 15 Court comments: is plaintiff aware of rule 29
-Mr. Owen comments: 14 days are up
-Court comments: don't think it's the case and agree with defendant, hearing on 16th is to clarify
docs. that will go on appeal
-Mr. Chisholm comments: will file notice of what we wanted included within 28 days from today.
Recess:9:17

COURT MINUTES
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:11/07/201911:54 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: .P-Ju,re.,&

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

Case No. CV34-18-756

Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R. SMITH,

AMENDED ORDER ON PLAINTIFF'S
MOTION FOR STAY OF
PROCEEDINGS

Defendants.

INTRODUCTION

Before the Court is a motion brought by Plaintiffs Carl and Anita Owen (collectively,
"Plaintiffs") on September 30, 2019, entitled "Motion for Stay of Proceedings to Enforce an
Amended Judgement of September 12, 2019". For the reasons state below, Plaintiffs' motion is
GRANTED in part and DENIED in part.
PROCEDURAL HISTORY

Defendants' motion for Summary Judgment was granted on July 29, 2019. An Amended
Judgment followed on September 12, 2019, awarding costs and attorney fees to the Defendants
in the amount of $14,903.69. As stated above the Plaintiffs' brought this motion on September
30, 2019. The Defendant's filed two reply briefs on October 7, 2019, and October 15, 2019.
The Plaintiffs' filed responses on October 9, 2019, and October 28, 2019.

AMENDED ORDER ON PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS
CV34-18-756
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Plaintiffs' motion on October 30, 2019. On October 31, 2019, the Plaintiffs' filed a Motion for
Permission to Appeal the Order Denying Plaintiff's Motion for Stay of Execution of Amended
Judgement.

Plaintiffs' October 30 motion was the first notice the Court received that the

Plaintiffs' had posted a cash bond on October 15, 2019, in the amount of $20,270.00. Notice
was not provided to the Court or to the Defendants as required by LA.R. 13(a)(l5). The bond
was not listed on the normal record of activity displayed in Odyssey but was only recorded in the
financial tab of Odyssey. The Court set the matter for hearing on November 4, 2019.
ANALYSIS
Plaintiffs' motion for a stay of proceedings is made pursuant to Idaho Rule of Civil
Procedure 62(d) and Idaho Appellant Rule l 3(b )(8). LR.C.P. 62(d) simply states that when an
appeal is made to the Idaho Supreme Court the judgment or order is stayed as provided by the
Idaho Appellate Rules. I.A.R. l 3(b )(8) states that "In civil actions, unless prohibited by order of
the Supreme Court, the district court shall have the power and authority to rule upon the
following motions and to take the following actions during the pendency on an appeal; Enter a
stay of execution or enforcement of any injunction or mandatory order entered by the court upon
such conditions and upon the posting of such security as the court determines in its discretion."
Plaintiffs' requested relief in the Motion for a Stay of Proceedings is that enforcement of
the Amended Judgment be stayed until Plaintiffs' appeal is decided by the Idaho Supreme Court.
As the Defendants' indicated in their reply brief of October 15, 2019, this would likely delay the
use of irrigation lines in the Spring of 2020 and infringe on other property rights as awarded in
the Amended Judgement. In their October 31, 2019, motion, Plaintiffs state they do not intend to
interfere with Defendants' use of the irrigation lines to their property. Mot. for Permission to

Appeal the Order Den. Pl 's Mot. for Stay of Execution ofAm. J. at 3.
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FOR STAY OF PROCEEDINGS
CV34- l 8-756

Page2

Page 159

As the Court is now aware of the Plaintiffs' cash bond, the Court amends its original
order and the Court grants Plaintiffs' Motion for Stay of Proceedings to Enforce Amended
Judgment as to the execution or the enforcement of the judgment as to the costs and fees
awarded in the Amended Judgment of September 12, 2019, pursuant to Idaho Appellate Rule
13(15); pursuant to Idaho Appellate Rule 13(8), the Court denies the motion regarding the
injunction and the underlying property issues as stated by the Court in numbers one through four
of the Amended Judgment.

ORDER
For the above stated reasons the Plaintiffs' Motion to Stay Proceedings is granted in part
and denied in part.

It is ORDERED this 7th of November, 2019.

~?:2 1:C
MICHA~IBE
District Judge

AMENDED ORDER ON PLAINTIFF'S MOTION
FOR STA Y OF PROCEEDINGS
CV34-18-756
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CERTIFICATE OF SERVICE

_:J__,

I hereby certify that on November
2019, I caused to be served a true and correct
copy of the foregoing document, by the method indicated below, to each of the following:

1. Donald J. Chisholm
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, ID 83318

X

email:

2. Carl and Anita Owen
P.O. Box 723
276 N. 125 W.
Rupert, ID 83350

X

email:

chisholm@pmt.org

carleowen@gmail.com

Janet Sunderland
Clerk of the District Court
Minidoka County, Idaho

AMENDED ORDER ON PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS

CV34- l 8-756
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Electronically Filed
11/26/2019 1:48 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone : (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@ pmt.org
ISB # 1134

Attorney for Defendant s
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,
Plaintiffs /Appellan ts
vs.

CASE NO. CV34-18-7 56

MOTION OF DEFENDANTS/
RESPONDENTS RE: SETTLEMENT
OF RECORD ON APPEAL

DERIK L. SMITH and JESSICA R.
SMITH,
Defendant s/Respond ents.

COME NOW the Defendant s/Respond ents, Derik L. Smith and
Jessica R. Smith to move for inclusion of the following
documents in the record on appeal pursuant to Rule 29 of the
Idaho Appellate Rules:
10-1-2018
1-22-2019
Both
4-26-2019
4-26-2019

Defendant s' Notice of Appearanc e
Withdrawa l of Plaintiff s' Motion for Survey of
Parcels
Affidavit of Derik Smith
Affidavit of Ruth S. Bailes

MOTION OF DEFENDANTS/RESPONDENTS RE: SETTLEMENT OF RECORD ON APPEAL - PAGE 1
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4-26-2019
4-26-2019
4-26-2019
4-26-2019
4-26-2019
4-26-2019
4-26-2019

Affidavit of Susan Allen
Affidavit of Lavonna Staker
Affidavit of Trevor Reno
Affidav it of Janice Wes t
Affidavit of Diana Rodriguez
Declaration of D. Lind Garner
Declaration of Mary Ann Dureau

Said documents were intentional ly omitted by the
Plaintiffs/Appellants in the ir Amended Notice of Appeal dated
September 30, 2019.

Plaintiffs/Appellants' request for

exclusion of the documents described above grossly distorts the
record on which the District Court's July 29, 2019 Decision on
the cross motions for summary judgment was based.
Defendants/Appellants further move for an order of the
court requiring Plaintiffs/Appellants to pay the cost of
supplementing the record with said documents pursuant to Rule
13(b) (12) of the Idaho Appellate Rules.
This Motion is supported by a brief which is submitted
herewith.

Oral argument on this Motion is requested.

DATED this

cJ~L---·day of November,

2019.

Chisholm Law Office

By:

l~~

Donald~sholrn
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CERTIFICATE OF SERVICE

U._,

I certify that on Novembe r
2019 I served a true and
correct copy of the foregoin g MOTION OF DEFENDANTS/RESPONDENTS
RE: SETTLEMENT OF RECORD ON APPEAL upon the persons named below
by electron ic ema i l:
Carl E. Owen and Anita R. Owen
P.O. Box 723
Rupert, Idaho 83350
Email: carleowe n@gmail .com and ohiostar4 6@gmai l.com
Attorney (s) of record in the above-e ntitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by email.
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Electronically Filed
11/26/2019 1:48 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chishol m, Esquire
Chishol m Law Office
223 East Main Street
P.O. Box 1118
Burley , Idaho 83318
Teleph one: (208) 678-918 1
Fax: (208) 878-499 8
Email: chishol m@pm t.org
ISB # 1134

Attorn ey for Defend ants

IN THE DISTRIC T COURT OF THE FIFTH JUDICIA L DISTRIC T OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE . OWEN and ANITA R.
OWEN,

CASE NO. CV34-1 8-756

Plainti ffs/Ap pellan ts

BRIEF OF DEFENDANTS/
RESPONDENTS RE: SETTLEMENT
OF RECORD ON APPEAL
AND RESPONSE TO NOVE:MBER
19, 2019 FILING BY
PLAINTIFFS/APPELLANTS

vs.
DERIK L. SMITH and JESSICA R.
SMITH,
Defend ants/Re sponde nts.

Plainti ffs/Ap pellan ts appeale d the Amende d Judgme nt of the
Distri ct Court entered Septem ber 12, 2019 denying Plaint iffs' Motion
for Summar y Judgme nt, and grantin g Defend ants' Motion for Summar y
Judgme nt

and

the

courts '

award

of

costs

and

attorne y

fees

to

Defend ants by an amende d notice of appeal filed Septem ber 30, 2019.
Plainti ffs/Ap pellan ts have reques ted transc ripts of numero us
hearing s and over 900 pages of docume nts from the Distric t Court file,

BRIEF OF DEFENDANTS/RESPONDENTS RE: SETTLEMENT OF RECORD ON APPEAL AND RESPONSE
TO NOVEMBER 19, 2019 FILING BY PLAINTIFFS/APPELLANTS - PAGE 1
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but they specif ically instruc ted the clerk of the Distri ct Court to
exclude the Affida vits and Declar ations submit ted by the Defend ants
in suppor t of their Motion for Summar y Judgme nt {see item U on page
6 of Plaint iffs Amende d Notice of Appeal dated Septem ber 30, 2019).
The

Affida vits

and

Declar ations

are

listed

in

the

Motion

Defend ants/Re sponde nts have filed with this brief.
Plainti ffs/Ap pellan ts

exclude d

the

Defend ants'

Notice

of

Appear ance filed Octobe r 1, 2018, but they reques ted a copy of a
Motion for Entry of Defaul t Judgme nt dated Octobe r 17, 2019.

They

omitted their January 22, 2019 Notice of Withdr awal of their Motion
Requir ing Survey of Proper ty of Both the Plaint iffs and Defend ants,
althoug h they include d the Decemb er 24, 2018 Motion in the record
reques t.
The clerk's record was served on the parties at the time of the
status

confere nce

on

Novemb er

4,

2019.

The

Motion

of

Defend ants/Re sponde nts for inclusi on of additio nal docume nts in the
record is made within the 28 days parties are given under Rule 29
to review the record and move for settlem ent of the record .

The

deadlin e is Decemb er 2, 2019 for filing objecti ons to the record .
At the court's status confere nce on Novemb er 4, 2019, counse l
for Defend ants/Re sponde nts reques t that the court schedu le a hearing
for settlem ent of the record and advised the court that Defend ants
would move for inclusi on of docume nts improp erly omitted from the
record by the

Plainti ffs/Ap pellan ts.

At that time,

the

Pro Se

BRIEF OF DEFENDANTS/RESPONDENTS RE: SETTLEMENT OF RECORD ON APPEAL AND RESPONSE
TO NOVEMBER 19, 2019 FILING BY PLAINTIFFS/APPELLANTS - PAGE 2
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Plaintif fs argued to the court that Defenda nts/Resp ondents could not
request addition al documen ts, because they had failed to request
addition al documen ts under Rule 19.
Rule 19 refers to the standard record which is describe d in Rule
2 8.

Rule 2 8 does not ref er to affidav its in support or in oppositi on

to Motions for Summary Judgmen t.
drafting

of

the

rules,

Defenda nts/Resp ondents

to

That may be an oversigh t in the

but

Rule

19

request

and

pay

did
for

not
the

require

addition al

documen ts at that time.
The Rule 29 clearly gives the District Court discreti on to
include addition al items in the record.
presente d to

the

Supreme

Court,

the

If a deficien t record is
Supreme

Court

can approve

augment ation of the record on appeal under Rule 30.
Rule 21 of the Idaho Rules of Appella te Procedur e states that
the only jurisdic tional deadline s are the deadline s for filing a
notice

of

appeal,

cross-ap peal

or

request

for

Enforcem ent of the other rules is discreti onary.
Affidav its
serves

the

and

Declara tions

interest

of

a

rehearin g.

Inclusio n of the

requeste d by Defenda nts /Respond ents

efficien t

adminis tration

of

justice by

providin g the appellat e court a complete record of the documen ts
consider ed by this

Distric t

Court

in

its

Decision

and Amended

Judgmen t.
Plaintif fs have included hundreds of pages of documen ts in the
record and pages and pages of transcri pts which are extraneo us.

The

BRIEF OF DEFENDANTS/RESPONDENTS RE: SETTLEMENT OF RECORD ON APPEAL AND RESPONSE
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Affida vits

and Declar ations

consis t of 108 pages.

which Plainti ffs/Ap pellan ts omitted

The Notice of Appear ance and Notice of

Withdr awal of Defend ants Motion for Survey s for both proper ties would
raise the number to fewer than 115 pages.
Plainti ffs/Ap pellan ts either wanted to presen t a decept ive
record on appeal by omittin g Defend ants Affida vits and Declar ations,
or they wanted to impose anothe r econom ic burden on Defend ants by
making them pay for copies of the affida vits and declar ations under
Rule

19

by

instruc ting

the

clerk

to

omit

them

after

Defend ants/Re sponde nts had already spent almost $15,000 defend ing
the case.

There is no provis ion in Rule 19 for a party to reques t

that the court require the appeal ing party to pay the cost of the
docume nts which the Appell ant in bad faith instruc ted the clerk to
omit the record .

Rule 13(b} (12) author izes the Distri ct court to

require the Appell ant to pay additio nal costs and attorne y fees on
appeal .
Defend ants/Re sponde nts respec tfully reques t the court order
that the docume nts listed in the motion of Defend ants/Re sponde nts
be include d in record at the cost to the Plainti ffs/Ap pellan ts.

If

the court declin es to require the Plainti ffs/Ap pellan ts to pay the
cost

of

the

inclusi on

of

the

docume nts

in

the

record ,

Defend ants/Re sponde nts will advanc e the cost and reques t and that
they be reimbu rsed when the Appell ate Court enters it decisio n on
appeal .
BRIEF OF DEFENDANTS/RESPONDENTS RE: SETTLEMENT OF RECORD ON APPEAL AND RESPONSE
TO NOVEMBER 19, 2019 FILING BY PLAINTIFFS/APPELLANTS - PAGE 4
Page 168

Plaintif fs/Appe llants have moved by Motion dated Novembe r 19,
2019 to include addition al documen ts in the record.

Defenda nts

oppose the addition of the October 22, 2019 public records request
to Minidoka Irrigati on District and the sworn Affidav it of Ruth S.
Bailes with the attachm ents.

Defenda nts/Resp ondents acknowle dge

that the documen t in Volume V at page 891 is not part of the records.
The Affidav it of Ruth Bailes and the attachme nt do not add any
new informa tion materia l to the record.

Appella nts have deceptiv ely

attached a plat map to the Affidav it of Ruth Bailes which is not
ref erred to in the Affidav it.

The Ruth Bailes Affidav it and exhibits

should not be included in the record.
Respect fully submitte d this

2.-~'--day of Novembe r, 2019

Chisholm Law Office

BRIEF OF DEFENDANTS/RESPONDENTS RE: SETTLEMENT OF RECORD ON APPEAL AND RESPONSE
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CERTIFICATE OF MAILING
I hereby certify that on the 2' .,_ day of Novembe r, 2019,
I served a true and correct copy of the foregoin g BRIEF OF
DEFENDANTS/RESPONDENTS RE SETTLEMENT OF RECORD ON APPEAL upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowe n@gmail .com
Email: ohiostar4 6@gmai l.com

Attorney (s) of record in the above-e ntitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by email.
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:12/02/201912:28 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: JJ;efuiD'&&

Carl Eric Owen and Anita R. Owen
276N 125W
PO Box 723
Rupert, Idaho 83350
Telephone: 208-430-3206 and 208-430-7144
email: carleowen@gmail.com

Carl Eric Owen, Pro Se Representative for Plaintiffs/Appellants
IN THE DISTRICT COURTOF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO IN AND FOR THE COUNTY OF MINIDOKA
Carl Eric Owen and Anita R. Owen

) District Court No. CV34-18-756

Plaintiffs/Appellants) Supreme Court Docket 47304-2019
vs.

) Response to Defendants/Respondents Motion
) RE: Settlement of Record on Appeal

Derik L. Smith and Jessica R. Smith

) December 2, 2019

Defendants/Respondents)

Comes now Plaintiffs/Appellants and responds to Defendants/Respondents' Motion RE:

Settlement of Record on Appeal.
1. Defendants/Respondents want to add a Notice of Appearance to the Appeal Record. The
Supreme Court can figure out that Defendants attorney filed a notice of appearance due to his
many and voluminous pleadings and noticed hearings in the Record. The Supreme Court will not
be looking at a Notice of Appearance in order to reach their decision. There is no data in the
Notice of Appearance that contains any admissible evidence. Plaintiffs/Appellants oppose
adding the Notice of Appearance.
2. Defendants/Respondents want to add a January 22, 2019 Withdrawal from the Record back
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into the Record. Plaintiffs/Appellants made the motion to have a joint survey of both properties
in dispute with the costs shared equally between the parties. Defendants objected and refused to
agree to share the cost. Defendants/Respondents would not agree to three surveyors suggested at
Mediation due to cost. All along, Defendants/Respondents have insisted as their two motions for
a forced survey show, that they wanted to use the same surveying firm (Desert West Land
Surveyors) that conducted the erroneous survey that caused the boundary dispute and have
Plaintiffs/Appellants pay the costs. Plaintiffs/Appellants oppose adding a moot document back
into the record as the Presiding Judge overrode the denial of the previous Judge and allowed
Defendants/Respondents to survey Plaintiffs/Appellants property with different survey bearings
than those on Plaintiffs/Appellants legal description and allowed them to use the same surveying

firm that caused the property dispute.
3. Plaintiffs will stipulate adding the April 26, 2019 affidavit of Derik Smith to the record.
4. Plaintiffs will stipulate adding the April 26, 2019 affidavit of Ruth S. Bailes to the record if
Defendants /Respondents will stipulate adding the November 13, 2019 affidavit of Ruth S.
Bailes. Both affidavits by the same person address the issue the easement and right of way of the
pump, waterworks and buried irrigation pipe on Plaintiffs/Appellants property which has been
identified as a vital appeal issue. Defendants state in their brief supporting their motion RE:
Settlement of the Record that the November 13, 2019 Ruth S. Bailes affidavit does not add any
new information to the Record. If that is the case, then what possible harm could come to
Defendants/Respondents by including the affidavit which sheds light on the facts regarding the
irrigation issue, right of way and easement to the record. Both affidavits should be included in
the record for the Supreme Court to make the decision on relevancy instead of
Defendants/Respondents Attorney making the call. Plaintiffs/Appellants intend to reference the
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affidavits in their brief to the Supreme Court.
5. Plaintiffs/Appellants will stipulate to adding the April 26, 2019 Affidavit of Susan Allen as
the substance goes to the irrigation issue on appeal.
6. Plaintiffs/Appellants oppose adding of the April 26, 2019 LaVonna Stalker as Ms. Stalker has
no personal knowledge firsthand or admissible evidence regarding the issues on Appeal.
7. Plaintiffs/Appellants will stipulate adding the April 26, 2019 Affidavit of Trevor Reno to the
record.
8. Plaintiffs/Appellants oppose the adding of the April 26, 2019 Affidavit of Janice West as
Janice West does not have any personal knowledge, first- hand knowledge or admissible
evidence regarding the issues on Appeal.
9. Plaintiffs/Appellants oppose the adding of the April 26, 2019 Affidavit of Diana Rodriguez as
Diana Rodriguez does not have any personal knowledge, first- hand knowledge or admissible
evidence regarding the issues on Appeal.
10. Plaintiffs/Appellants oppose the adding of the April 26, 2019 Declaration of D. Lind Garner
as D. Lind Garner is not a disinterested "witness" as his income is dependent on
Defendants/Respondents and he has no personal knowledge, first-hand knowledge or admissible
evidence regarding the issues on Appeal.
11. Plaintiffs/Appellants oppose the April 26, 2019 Declaration of Mary Ann Dureau as she has
no personal knowledge, first-hand knowledge or admissible evidence regarding the issues on
appeal. Additionally, she lives in California and the language of the affidavit was drafted by
Defendants/Respondents Attorney and she merely signed the language drafted by the Attorney.
She is not a disinterested witness as she gained over $200,000 from the sale of the agricultural
ground to Defendants/Respondents.
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12. Defendants/Respondents attorney drafted and redrafted the 9 affidavits repeatedly and used
self-serving language. He charged excessive Attorney fees to draft and redraft the affidavits. The
affiants merely signed whatever he drafted. A trial by paper and by affidavits without Plaintiffs/
Appellants having the opportunity to hold depositions under oath on the Affiants and without
having the opportunity to cross examine the Affiants is a manifest injustice when the Affidavits
were accepted as fact by the Presiding Judge in his judgment and amended judgment (also
drafted by Defendants/Respondents Attorney) the day after the scheduled demanded jury trial
date. Conversely Plaintiff/Appellant had no long-standing relationship with the presiding judge
and only presented one affidavit with his Summary Judgment Motion by David Nichols, the
previous owner of the property in dispute for over 29 years. David Nichols was the Executor for
his father who owned both properties in dispute and had extensive first-hand admissible evidence
regarding the disputed properties. The presiding judge struck the majority of that affidavit again
using the language/argument of Defendants/Respondents Attorney.
13. The affidavits were initially excluded from the record because they were voluminous and
presented no admissible evidence to the Complaint Issues of Trespassing, Theft, Invasion of
Privacy and Damages caused by the actions of Defendants/Respondents. To avoid further delay
in moving this case to the Idaho Supreme Court, Plaintiffs/Appellants make the above
stipulations to avoid further prolonging of the settlement of the record and the opportunity to
brief the Supreme Court from the record. The original judgment was issued on August 9, 2019.
There was sufficient evidence in the record at that time to settle the record and brief the issues.
Defendants/Respondents incessant delaying tactics have added over 5 months from the initial
judgment to further increase costs and attorney fees without any measurable gain to the case
record. The delaying tactics from the August 9, 2019 judgment through the scheduled December

4

Page 174

16, 2019 hearing and the transcript will necessitate adding over 40 more filings/documents to the
Record.
14. Defendants ask in their motion to cause the Plaintiffs to pay for additional records and cite
I.A.R 13 (b) (12) which applies to a Stay of Execution not costs for additions to the record.
Defendants/Respondents had the opportunity per I.A. R. 19(a) to add records within a 14-day
period of the filing of a Notice of Appeal or an Amended Notice of Appeal and have the
Appellant bear the cost of the additional records. They missed that opportunity. Plaintiffs
requested less than the standard transcript and were liable for costs during the 14 days from the
filing of a notice of appeal or an amended notice of appeal. Defendants did not comply by filing
a request and serving it upon the appellant and the court reporter or clerk. There is no basis in the
I.A.R rules for Defendants/Respondents to miss the timeframes ofl.A.R. 19 (a) and then try to
have Plaintiffs/Appellants pay the cost for them missing the deadlines imposed to add records.
11

Requests for less than the standard transcript and standard record on appeal.
When the appellant has requested less than the standard transcript per I.A.A. 25 or
less than the standard clerk's or agency's record per I.A.A. 28, and the respondent
wants to include documents that are part of the standard transcript or standard clerk's
or agency's record, then the respondent must file a request for this additional material
within 14 days of the filing of the notice of appeal or within 14 days of the amended
notice of appeal that reduced the standard transcript or standard record requested.
The respondent's request must be served upon the appellant and the court reporter or
court clerk or administrative agency as appropriate. The appellant must pay the
estimated cost of the additional material within 14 days of the requested additions and
file a receipt with the court or agency unless otherwise ordered by the court or
agency. The additional cost may be taxed to the proper party upon the decision on
appeal."

Both parties should pay for their individual requested additions to the appeal record and
transcripts.

Respectfully submitted,

(1~ ;{_ ~
Carl E. Owen

and

Anita R. Owen
5
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CERTIFICATE OF SERVICE
I certify that a copy of this RESPONSE TO DEFENDANTS/RESPONDENTS MOTION RE:
SETTLEMENT OF THE RECORD ON APPEAL OBJECTION TO THE COURT RECORD AND
TRANSCRIPT RECORD AND MOTION TO CORRECT, ADD AND DELETE COURT RECORDS AND
TRANSCRIPT RECORDS w AS SENT ON DECEMBER 2, 2019 via email to the following:
Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318
email: chisholm@pmt.org

c~tD~~

Carl E. Owen

6
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:12/02/201912:28 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: P-Jun-e.&

Carl Eric Owen and Anita R. Owen
276N 125W
PO Box 723
Rupert, Idaho 83350
Telephone: 208-430-3206 and 208-430-7144
email: carleowen@gmail.com

Carl Eric Owen, Pro Se Representative for Plaintiffs/Appellants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF MINIDOKA
Carl Eric Owen and Anita R. Owen
Plaintiffs/Appellants

) District Court No. CV34-18-756
) Supreme Court Docket 47304-2019
) Response to Defendants/Respondents Brief Re:

vs.
Derik L. Smith and Jessica R. Smith

) Settlement of Record on Appeal and Response to

Defendants/Respondents ) Plaintiffs/Appellants November 19 2019 filing

COMES NOW Plaintiffs/Appellants and responds to Defendants/Respondents' Brief RE:
Settlement of Record and Response to Plaintiffs/Appellants' November 19, 2019 filing.
1. Defendants/Respondents complain about Plaintiffs/Appellants adding transcripts to the
record. The numerous transcripts of hearings were caused by Defendants/Respondents filing
for oral argument and a hearing on every hang nail and sore toe to increase cost and delay the
proceedings. The inclusion of the transcripts of hearings caused by the
Defendants/Respondents is necessary to show the Supreme Court that
Defendants/Respondents spent the hearing time allotted to attack and demean
Plaintiffs/Appellants instead of addressing the issues in the Complaint. As to the volume of

1
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the record, it was caused by numerous pleadings/filings of Defendants/Respondents. With the
exception of a few pleadings initiated by Plaintiffs/Appellants, the majority of Plaintiffs'
submissions were in response to conclusory filings by Defendants/Respondents that required
a response to address and present the actual facts.
2. From the initial filing of Plaintiffs/Appellants' Complaint on September 25, 2018 until
September 13, 2019, Plaintiffs submitted 25 pleadings and responses. Including the initial
Complaint, Plaintiffs only initiated nine (9) submissions. The other sixteen (16) submissions
were in response to Defendants/Respondents' submissions and filings. The record is large due
to Defendants/Respondents many submissions and demands for hearings and oral arguments
necessitating transcripts.
3. When Plaintiffs/Appellants initiated their Notice of Appeal, they tried to be judicious and
request only records that were important and relevant to their appeal issues. Some documents
were excluded that did not provide relevant or admissible evidence or first-hand knowledge.
In those instances where records were added that did not have admissible evidence or
statements, they were included to show Defendants/Respondents' conclusory statements that
were rebutted by admissible evidence included in Plaintiffs/Appellants' pleadings and
responses. Defendants/Respondents used the record and the Court System to include a large
degree of personal attacks against Plaintiffs/Appellants and to state unsupported conclusory
statements, beliefs and opinions. This resulted in a large record and delayed the resolution of
the Complaint extensively and needlessly. The initial Judgment was issued on August 9,
2019 almost a year after the initial filing of the Complaint. Now, here we are in December
with an upcoming December 16, 2019 hearing requested by Defendants/Respondents to
complain about the settlement of the transcript and Court record.
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4. Defendants/Respondents have delayed what should have been no more than a four month
court case leading to a jury trial into a fifteen ( 15) month nightmare of filings, unfounded
accusations and personal attacks against Plaintiffs with no foreseeable end in sight.

5. Plaintiffs/Appellants were denied their demanded jury trial with a trial by paper (a summary
judgment). Many genuine material facts exist which should have proceeded to a jury. In fact,
the Amended Judgment of September 12 was issued one day after the scheduled Jury Trial.
Plaintiffs/Appellants were ready to file their appeal brief to the Supreme Court on August 9,
2019 when the initial judgment was issued. Now we are looking at January 2020 before we
can submit our appeal brief to the Supreme Court. At every opportunity,
Plaintiffs/Appellants urged the two presiding judges assigned to the case to expedite the case
to the jury. At every opportunity, Defendants/Respondents came up with more and more
ways to delay, confuse and confound the case.
6. Defendants/Respondents complain about Plaintiffs/Appellants not including the Notice of
Appearance which adds no probative value to the case or to the issues.
7. Defendants/Respondents misconstrue I.A.R. Rule 29 with Rule 19. Rule 29 allows:
"Parties shall have 28 days from the date of the service of the transcript and the record
within which to file objections to the transcript or the record, including requests for
corrections, additions or deletions."
Rule 19 gives Respondents 14 days from the filing of Appellants' Notice of Appeal or
Amended Notice of Appeal to add records at Appellants expense. The rule states that
Respondent must file within the 14 day window in order to have Appellants pay for the
additions. Defendants/Respondents missed the opportunity to add records and have Plaintiffs
pay the costs. Under Rule 29, each party pays for any additional records added to the
transcript or court record. The Supreme Court also allows either party to add records at the

3

Page 179

costs of $2.00 per page.
8. Defendants/Respondents admit that Rule 28 does not refer to affidavits in support of or in
opposition to Summary Judgment. Defendants/Respondents believe that this may be an
oversight in the drafting of the rules. An oversight would have been addressed long before
Defendants/Respondents' theory. Plaintiffs/Appellants have stipulated to the majority of
Defendants/Respondents requests to add affidavits/declarations to the record. Another theory
put forth by Defendants/Respondents is that enforcement of other rules is discretionary.
When a rule uses the word "must", it does not allow parties to argue that the rule is
discretionary. Most rules cite which items are discretionary.
9. Defendants/Respondents complain about hundreds of pages in the record and in transcripts.
As stated above in Paragraph 1, Plaintiffs/Appellants only initiated nine (9)
submissions/pleadings and responded to sixteen (16) of Defendants' many pleadings,
motions and hearing requests. The large record is due to Defendants many motions/pleadings
and their Attorney's excessive verbosity in Motion and Status hearings.
10. Defendants/Respondents will get an opportunity to respond to Plaintiffs/Appellants' Brief to
the Supreme Court in which references will be made to the transcript and court records.
Plaintiffs/Appellants deserve the right to present records to the Supreme Court to show errors
in both the initial and amended judgment. On appeal, Defendants/Respondents conclusory
and unsupported statements will not be given weight.
11.

Defendants/Respondents' Attorney is unable to restrain his pattern of attacking and
accusing Plaintiffs/Appellants of being deceptive and acting in bad faith.
Defendants/Respondents' Attorney's time and argument would be more persuasive ifhe
addressed the actual issues instead of disparaging the character of Plaintiffs/Appellants. The

4
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CERTIFICATE OF SERVICE
I certify that a copy of this RESPONSE TO DEFENDANTS/RESPONDENTS BRIEF IN SUPPORT OF
MOTION RE: SETTLEMENT OF THE RECORD ON APPEAL AND RESPONSE TO PLAINTIFFS NOVEMBER

19, 2019 FILING wAS SENT ON DECEMBER 2, 2019 via email to the following:

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318
email: chisholm@pmt.org

~-~<-Carl E. Owen

6
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first presiding judge recused himself after being accused of bias by the Attorney. The Judge
called him down for his ongoing personal attacks toward Plaintiffs/Appellants. The attorney
now states that Plaintiffs/Appellants wanted to impose another economic burden on
Defendants. A glance at the financial information page will show that thus far, the poor
Defendants/Respondents' charges are $140.25 while Plaintiffs/Appellants have paid $21,276
plus hundreds more in deposition costs and purchase of transcripts of hearings which
Defendants/Respondents have access to at no cost to them.
12. Defendants state that they will advance the cost of additional documents they wish to add and
request reimbursement when the Appellant Court (Supreme Court) enters its decision on
appeal. Another possibility the Defendants/Appellants have not considered is that the
Supreme Court may vacate the judgments and require them to pay costs and damages to
Plaintiffs/Appellants.

Respectfully submitted,

Carl E. Owen

and Anita R. Owen

5
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Filed: 12/16/2019 13:05:25
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

Case No. CV34-18-756

Plaintiffs,
ORDER ON DEFENDANTS/
RESPONDENTS MOTION RE:
SETTLEMENT OF THE RECORD ON
APPEAL

vs.
DERIK L. SMITH and JESSICA R. SMITH,
Defendants.

Before the Court is a motion brought by Defendants' Derik and Jessica Smith
(collectively,

"Defendants"')

on

November

26,

2019,

entitled

"Motion

of

Defendants/Respondents re: Settlement of Record on Appeal." For the reasons stated on the
record, Defendants' motion is GRANTED in part and DENIED in part.
The Defendants' request in their motion that certain documents be added to the record.
The Court grants the motion as to the inclusion of all documents listed. The Court denies the
motion requesting an order from the court requiring Plaintiffs/Appellants to pay the cost of
supplementing the record. Therefore, in an exercise of the discretion, the Motion is gr~nted in
part and denied in part.
It is ORDERED this /~

of December, 2019.

~,~
District Judge

ORDER ON DEFENDANTS/ RESPONDENTS
MOTION RE: SETTLEMENT OF THE RECORD ON APPEAL
CV34-l 8- 756
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CERTIFICATE OF SERVICE

I hereby certify that on December J___§_, 2019, I caused to be served a true and correct
copy of the foregoing document, by the method indicated below, to each of the following:

1. Donald J. Chisholm
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, ID 83318

X

email:

2. Carl and Anita Owen
P.O. Box 723
276 N. 125 W.
Rupert, ID 83350

X

email:

chisholm@pmt.org

carleowen@gmail.com

Janet Sunderland
Clerk of the District Court
Minidoka County, Idaho

By: _ _
-t~Q._,L:lA..f~-~---MA::.IAfl"""•ML.I-,~~
,.__,Deputy C l ~

'o

Signed: 12/16/2019 01:06 PM

ORDER ON PLAINTIFF'S AMENDED OBJECTION
TO NOV 4, 2019, APPEAL TRANSCRIPT AND COURT RECORD
CV34- l 8-756
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Filed: 12/16/2019 13:08:06
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

Case No. CV34-18-756

Plaintiffs,
ORDER ON PLAINTIFF'S AMENDED
OBJECTION TO NOV. 4, 2019
APPEAL TRANSCRIPT AND COURT
RECORD

vs.
DERIK L. SMITH and JESSICA R. SMITH,
Defendants.

Before the Court is a motion brought by Plaintiffs Carl and Anita Owen (collectively,
"Plaintiffs") on December 2, 2019, entitled "AMENDED Objection to Nov 4, 2019 Appeal
Transcript and Court Record."

For the reasons stated on the record, Plaintiffs motion is

GRANTED in part and DENIED in part.
The Plaintiffs' request in the motion that certain documents be added to the record. The
Court denies the motion as to two items: ( 1) the public records request regarding irrigation right
of way and easement issue dated October 22, 2019, and (2) the sworn affidavit of Ruth Bailes
regarding irrigation issue in the complaint with attached picture dated November 13, 2019. The
Court grants the motion as to all other documents listed in the Plaintiffs' motion. Therefore, in
an exercise of the discretion, the Motion is granted in part and denied in part.

It is ORDERED this

/£,

of December, 2019.

~~~~

/ ~

District Judge

ORDER ON PLAlNTIFF'S AMENDED OBJECTION
TO NOV 4, 2019, APPEAL TRANSCRIPT AND COURT RECORD
CV34-l8-756
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Page 1

CERTIFICATE OF SERVICE

I hereby certify that on December _!_§_, 2019, I caused to be·· served a true and correct
copy of the foregoing document, by the method indicated below, to each of the following:

1. Donald J. Chisholm
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, ID 83318

X

email:

2. Carl and Anita Owen
P.O. Box 723
276 N. 125 W.
Rupert, ID 83350

X

email:

chisholm@pmt.org

carleowen@gmail.com

Janet Sunderland
Clerk of the District Court
Minidoka County, Idaho

By: _ _~-----~----·-A.........,_
... '---Deputy
~

cltk

.1_

Signed: 12/16/2019 01:08 PM

ORDER ON DEFENDANTS/ RESPONDENTS
MOTION RE: SETTLEMENT OF THE RECORD ON APPEAL
CV34-l8-756
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Filed: December 16, 2019 at 3:04 PM.
Fifth Judicial District, Minidoka County
By: Ilse Juarez Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756

JUDGE: Tribe, Michael P.

DATE:December16,2019

CLERK: Ilse Juarez

LOCATION: District Courtroom 1
COURT REPORTER: Patricia Hubbell

Court Minutes

HEARING TYPE: Hearing Scheduled
Parties Present:
Attorney:
Derik L Smith; Jessica R
Smith

Attorney:

Donald J. Chisholm; Donald J. Chisholm

Hearing Start Time: 9:25 AM
Journal Entries:
-Court calls case: all parties present, is there agreement among parties?
-Mr. Chisholm comments: no
-9:25 Court comments: Mr. Owen can start with his motion
-Mr. Owen comments: things missing from record needed to be added, best way is to ask defs.
if they have objections to additions to the record
-Court comments: references to objections from Mr. Chisholm
-Chisholm comments: references to picture added that wasn't addressed on Ruth Bailes
affidavit
-Court inquires: Why should public records request and affidavit of Ruth Bailes be a part of
records?
-Mr. Owen responds: make statement, references to irrigation issue
-9:30 Court comments: will grant amended objection filed on Dec. 2nd everything but records
request and Ruth Bailes sworn affidavit. Will now move on to defendant's motion
-Mr. Chisholm comments: references to rule 19 and 28, references to response filed by
plaintiffs.
-9:36 Mr. Owen responds: choice is up to the appellants, only requested what I wanted to
include for the supreme court, references to rule 19, object to paying additional records that
defendants want to add
-9:39 Mr. Chisholm comments: references to rule 28
-Court comments: references to rule 29
-Mr. Owen comments: would like to add Trevor Rheno affidavit to the record
-Court comments: will grant Chisholm his motion to add docs. will deny that Mr. Owen will pay
for docs., judicial economy always favors over inclusive record.
-Mr. Chisholm comments: would like a total for the added docs.
-Mr. Owen: objects to decision made by the court today.
RECESS 9:42 A.M.
COURT MINUTES (Criminal)
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COURT MINUTES (Criminal)
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Donald J. Chisholm
Attorney at Law
223 Ent Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
September 5, 2019

Honorable Michael Tribe

District Judge
83350
ijuarez@co.minidoka.id.us
mtribe@cassiacounty.org
Rupert, Idaho

Mr. and Mrs. Carl Owen

carleowen@gmail.com
ohiostar46@gmail.com
Re:

0 en v . Smith - Correction in Defendants' Motion to Amend
J dgment - Minidoka County Case CV 34-18-756-Correction

Dear J udge Tribe and Mr. and Mrs. Carl Owen:
I had an error in the fifth line on page 2 of the Defendants'
Motion to Amend Judgment. As submitted, the text read " • • • that
Defendants are enjoined from trespassing on the proper of the
Defendants, . . . " The text should of read " . . . that the Plaintiffs
are enjoined from trespassing on the property of the Defendants, .
,,
The Defendants' counterclaim had requested that the court order
that Plaintiffs be adjoined from trespassing on property of the
Defendants. The error in the Motion is in a recital of omissions
from the Judgment and is obvious in the context. I would appreciate
the cou rt making the correction on its copy by interlineation.
The proposed judgment which the Defendants submitted with the
motion to amend correctly would provide that Plaintiffs be
permanently enjoined from entering onto Defendant's property
described on Exhibit A to the proposed judgment.
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Thank you.
Very Truly Yours,

~~

Donald J. Chisholm
DJC/cmr

Cc: Derik Smith
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RE: Piaintiffs' response to Atty. letter

Thu, Sep 12, 9:45 AM

Ilse Juarez <IJuarez@co.minidoka.id.us>
to me
Good morning Mr. Owen,
I would like to remind you that the parties are not suppo ed to e-mail Judge Tribe. All documents
are to be filed Vrith me.
Thanks. Ilse Juarez

Ilse Juarez
Deputy clerk
Minidoka county district court
(208)-436-9041
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From: <chishotm@pmtorg>
Date: October 10, 2019 at 2:06:49 PM MDT
To: Cart Owen <cadoowe11@gmafl.com>

Cc: <dismi1h1Q_
10@gmail.com>
Subject: Re: Reply to Opposition for Motion for Stay filed today
Cart
Judge Tribe won't care whether you post a cash bond or surety bond
for payment o·f the judgment The amount of the bond will be $20,269.02 .
The district court has discretion to stay judgments granting relief other
than money on terms the court deems appropriate, but rt does not stay money
judgments, unless the 136% bond has been posted. Smiths have extended
the courtesy to you of not starting execution on the judgment after the
automatic 14 day stay expired, so you would not be subject to additional
costs for towing and storage of personal property or other fees for
execution and garnishment on other assets. Those fees and costs would be
retained by the sheriff and not credited against the judgment Your
motion for a stay order does not stay execution on the judgment, Please
get your bond posted by October 15 to avoid execution on the judgment
Don
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cv34-18-756

Thu, Oct 31 , 1 :16 PM (2 days ago)

Ilse Juarez
to me

Go d afternoon Mr. 0 ·en
The e-mails can ~t b a part of th record becau e the aren '.' t proper documen .
Thank yo _Ilse Juarez

Ilse Juarez
D puty clerk
"nidoka c unt., di trict court

208)-4 36-9041
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:01/07/2020 1:03 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: .P-.J'-.z

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,

Case No. CV34-18-756

Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R. SMITH,

ORDER DENYING PLAJNTIFF'S
MOTION FOR PERMISSION TO
APPEAL AND SECOND AMENDED
OBJECTION

Defendants.

Now before the Court are two motions brought by Plaintiffs Carl and Anita Owen
(collectively, "Plamtiffs") on December 30, 2019, entitled "Second Amended Objection to Nov
4, 2019 Appeal Transcript and Court Record" and "Motion for Permission to Appeal the Court's
December 16, 2019 Order Denying Addition of Two Documents to the Appeal Transcript and
Court Record." The Defendants' have not responded. The Court did not hear o~ argument on
the motions. For the reasons stated below, Plaintiff's motion is DENIED.
Idaho Appellate Rule 29(a) concerns the Settlement of Transcripts and Record on
Appeal. It states that, "the Parties shall have 28 days from the date of the service of the
transcript and the record within which to file objections to the transcript or the record, including
requests for corrections, additions or deletions." The parties in this case were served on
November 4, 2019, with the transcript and clerk's record. The 28 days provided to file an
objection to the record or transcript expired on December 2, 2019. Therefore,

ORDER DENYING PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS
CV34-18-756

Page 1
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Plaintif£'Appellant's Second Amended Objection to the Transcript and Record is untimely and is
denied.
The Plaintiffs/Appellants in their Motion for Permission to Appeal the Court's December
16, 2019, Order Denying Addition of Two Documents to the Appeal Transcript and Court
Record appeal pursuant to I.A.R 12(a). I.A.R. 12(b) requires that the motion for permission to
appeal be filed within 14 days of the order or judgment with the District Court. The Plaintiffs
have met these requirements. However, I.A.R. 12 is not appropriate in this instance. The rule
cited to outlines the criteria for pennission to appeal with the Idaho Supreme Court. "[T]he
intent ofl.A.R. 12 [is] to provide an immediate appeal from an interlocutory order if substantial
legal issues of great public interest or legal questions of first impression are involved." Aardema

v. U.S. Dairy Sys., Inc., 147 Idaho 785,789,215 P.3d 505,509 (2009). Rule 12 appeals are only
accepted in the most exceptional cases. Id. Should the Plaintiffs'/Appellants' desire to augment
or delete from the transcript or record I.A.R. 30 would be a more appropriate vehicle. Rule 3 0
specifically contemplates the situation the Plaintiffs'/Appellants' are requesting permission to
appeal.

ORDER
Therefore, for the above stated reasons the Plaintiffs' Motion is denied
It is ORDERED this

-7

of January, 2020.

~~
District Judge

ORDER DENYING PLAINTIFF'S MOTION
FOR STAY OF PROCEEDINGS
CV34-18-756
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CERTIFICATE OF SERVICE
I hereby certify that on January _ _ J 2020, I caused to be served a true and correct copy
of the foregoing document, by the method indicated below, to each ofthe following:

1. Donald J. Chisholm
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, ID 83318

X

email:

2. Carl and Anita Owen
P.O. Box 723
276 N. 125 W.
Rupert, ID 83350

X

email:

cbisholm@pmt.org

carleowen@gmail com

~\'S~ j1~~ ,t:,;l_
Clerk of the District Court
Minidoka County, Idaho

By._·~~·=----0-~,__A-=-~'-J7JJ__4,"'4-~J)q,ut}''-t];[' ::-, I U

ORDER DENYING PLAJNTIFF'S MOTION
FOR STAY OF PROCEEDINGS
CV34-18-756
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Filed: January 13. 2020 at 5:20 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By:

J CvV\.et: S~'lcuui, Deputy Clerk

IN THE SUPREME COURT OF THE STATE OF IDAHO

Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Supreme Court No. 47304-2019
District Court No. CV34-18-00756
MOTION FOR EXTENSION OF TIME BY
CLERK OF THE DISTRICT COURT

Janet Sunderland, the Clerk for the District Court, who is preparing the record in this case,
hereby moves this Court for an extension of time to prepare and lodge the record until February
14, 2020.
1. The date for lodging the record is January 07, 2020.
2. Were any previous extensions granted in whole or in part? None.
3. I have completed Initial appeal has been served but objection to the record was filed by
both parties and set for hearing. Subsequent to the order for the 12-16 hearing the
Appellant filed a second objection to the record which was set for hearing on 1-21-2020.
The clerk was waiting the results of the hearing prior to preparing the additional record.
The Court issued an order last week denying the supplement and vacating the hearing
however I have not been able to complete the supplemental record and serve on the
parties. I expect to have completed and served on Friday 1-17-2020. I am requesting
that additional time to serve and then 28 days for the objection period. I have not
prepared any out of an estimated total number of pages.
4.

I am requesting an extension of 35 days for the following reasons: Clerk has been
unable to complete supplement due to case load and a second request to amend the
record which was set for hearing. Court has since issued an order denying additional
supplementation.

5. I have contacted counsel for the parties and there is

D

no objection

D

objection by

counsel to the request for an extension.
6. I was unable to file this motion five days before the record was due because: see above.
TONYA PAGE
Clerk of the Court

Dated: 01/13/2020

By:

Tanet Sunder{and
Deputy Clerk

Motion for Extension

Page 1 of 1
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Filed:I 01/14/2020 11 :28 a.m.
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Sunderland, Janet

IN THE SUPREME COURT OF THE STATE OF IDAHO

CARLE. OWEN and ANITA R. OWEN,
Husband and Wife,
Plaintiffs-CounterdefendantsAppellants,

Order Granting Extension of Time
for Supplemental Clerk's Record

V.

Docket No. 47304-2019

DERIK L. SMITH and JESSICA R. SMITH,
Husband and Wife,

Minidoka County District Court No.
CV34-18-00756

Defendants-CounterclaimantsRespondents.

A District Court Clerk's Motion for Extension of Time was filed with this Court by Deputy
Clerk Janet Sunderland of the Minidoka County District Court on January 14, 2020, requesting
this Court to allow an extension of time to prepare and serve the Supplemental Clerk's Record.
Therefore,
IT IS HEREBY ORDERED that the Motion for Extension of Time be, and hereby is,
granted and Deputy Clerk Janet Sunderland shall prepare and serve the Supplemental Clerk's
Record on counsel and this Court no later than Tuesday, February 4, 2020.

DATED this __1_4_t_h_day of January, 2020.
For the Supreme Court

.

•
~«.-J1

Melanie Gagnepain, hief Deputy Clerk for
Karel A. Lehrman, Clerk
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PATRICIA E. HUBBELL, CSR
Official Court Reporter
Fifth Judicial District
Cassia County Judicial Center
1559 Overland Avenue
Burley, Idaho 83318
(208)878-9503
phubbell@cassiacounty.org
*****************************************************************

NOTICE OF LODGING
*****************************************************************

DATE:
TO:

January 23, 2020
Karel A. Lehrman, Clerk of the Court
Supreme Court/ Court of Appeals
P.O. Box 83720
Boise, ID 83720-0101

SUPREME COURT DOCKET NO:

DOCKET NO. 47304-2019

DISTRICT COURT CASE NO: CASE NO. CV34-19-2401
CAPTION OF CASE:

Owen v. Smith

You are hereby notified that a reporter's appellate transcript in
the above-entitled and numbered case has been lodged with the
District Court Clerk of the County of Minidoka in the Fifth
Judicial District.
Said transcript consists of the following
proceedings, totaling 20 pages:
4-15-19

(14 pages - Motion Hearing)

Respectfully,

PATRICIA E. HUBBELL
Idaho CSR #1047
cc:

District Court Clerk
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Supreme Court No. 47304-2019
District Court No. CV34-18-00756

Clerk's Certificate of Service
Supplemental record

I, Janet Sunderland, Deputy Clerk of the District Court of the Fifth Judicial District, of the State
of Idaho, in and for the County of Minidoka, do hereby certify that the above and foregoing
Record in the above entitled cause was electronically compiled at my direction, and is a true, full
and correct Record of the pleadings and documents as requested by the parties.
I further certify that I have caused to be served the Supplemental Clerk's Record and
Reporter's Transcript (if requested), along with copies of Dall Exhibits offered or admitted; X
No Exhibits submitted; D Pre-sentence Investigation, or D Other Confidential Documents; or
D Confidential Exhibits (if applicable) to each of the Attorneys of Record or Parties in this case
as follows:
CERTIFICATE OF SERVICE

I certify that on January 30, 2020, I served a copy of the attached to:
Carl E Owen
PO Box 723
276 N 125 W
RupertlD 83350

CD

[X] By mail

Derik L Smith
914 9th Street
RupertlD 83350

CC

[X] By mail

Donald J Chisholm
PO Box 1118
Burley ID 83318

CD

[X] By mail

Tonya Page
Clerk of the Court
Dated: 01/30/2020

By:

Tanet Sunder{and
Deputy Clerk

Clerk's Certificate of Service
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Clerk's Certificate of Service
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